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QUESTION PRESENTED

Whether the 2010 Dodd-Frank Wall Street Reform
and Consumer Protection Act preempted States from
regulating sports bets that occur within their
jurisdictions if those bets are offered on markets
registered with the Commodity Futures Trading
Commission.

(1)



ii
PARTIES TO THE PROCEEDING
Petitioners Mary Jo Flaherty, in her official capacity
as Interim Director of the New Jersey Division of
Gaming Enforcement, and Jennifer Davenport, in her

official capacity as Attorney General of New Jersey,
were defendants-appellants.

Respondent KalshiEX, LL.C was plaintiff-appellee.

CORPORATE DISCLOSURE STATEMENT

Petitioner Mary dJo Flaherty and Jennifer
Davenport are government officials.

STATEMENT OF RELATED PROCEEDINGS

The following proceedings are directly related to this
case within the meaning of Rule 14.1(b)(iii):

e KalshiEX, LLC v. Flaherty, No. 25-1922
(CA3 Apr. 6, 2026).

e KalshiEX, LLC v. Flaherty, No. 25-2152
(D.N.J. Apr. 28, 2025).
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PETITION FOR WRIT OF CERTIORARI

For more than a century, the States have been the
primary regulators of gambling in this country. Just
eight years ago, this Court reiterated that “each State
is free to act on its own” in regulating sports betting.
Murphy v. NCAA, 584 U.S. 453, 486 (2018). But Kalshi
has a different view. Kalshi bills itself as “the first app
for legal sports betting in all 50 states” and believes it
can offer that “legal sports betting” without following
the sports-gambling laws of any of those 50 States.
Kalshi and the other so-called “prediction markets”
have built an entire business model on the claim that
Congress silently displaced the States’ authority over
sports wagering 16 years ago when it directed the
Commodity Futures Trading Commission to regulate
swaps in the wake of the 2008 financial crisis. So long
as a company offers its sports bets on a CFTC-
registered market, they claim, state sports-gambling
laws all fall away. Given the unprecedented nature of
their claim, these companies’ actions have already
dragged at least 20 States into litigation. That
litigation has generated a direct, acknowledged, and
irreconcilable split between the Third and Ninth
Circuits. That split has tremendous importance, as it
will determine whether a multi-billion-dollar gaming
industry can suddenly operate free from state sports-
gaming laws. And given the deep errors made by the
Third Circuit below, certiorari is urgently needed.

This case arose in 2025 when Kalshi sued New
Jersey in an effort to offer sports bets in the State
without following New Jersey gambling laws. Eight
years ago, Murphy recognized that States may
regulate sports wagering within their borders—
invalidating a federal law, the Professional and
Amateur Sports Protection Act, that had prevented
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most States from doing so. In the wake of that decision,
New Jersey swiftly enacted its Sports Wagering Act to
permit sports gambling—with careful limits to
prevent, inter alia, insider trading, gambling by
minors, and compulsive gambling. Other States passed
distinct sports-gambling laws too, reflecting their
independent sovereign choices on the major and
contested issue of sports wagering. Rather than follow
those state laws, Kalshi insisted that it could ignore
state gambling laws—in New Jersey and across the
country—because the company offers its bets via an
exchange the company registered with the CFTC. The
Third Circuit affirmed an injunction against the
enforcement of New Jersey’s sports-gambling laws by
a 2-1 vote.

The Third Circuit’s decision is the subject of a circuit
split that easily justifies certiorari. The expansion of
these prediction markets, which purport to have
recently discovered a major sports-gambling loophole
in the 2010 Dodd-Frank Act, led to an explosion of
litigation in the last year: Kalshi, other companies, and
the CFTC have either initiated or forced litigation
with 20 States. And that explosion of litigation has
produced a split between the Third and Ninth Circuits,
as well as considerable disagreement across other
federal and state courts too. Indeed, the Third Circuit
majority, in the decision below, held that Kalshi can
offer sports bets without complying with state law. The
Ninth Circuit disagreed, holding that the 2010 Dodd-
Frank Act does not preempt States’ gaming laws,
explicitly disputing both the Third Circuit’s methodol-
ogy and its conclusion. See Kalshi v. Assad, __ F.4th __,
2026 WL 2543846 (CA9 Aug. 28, 2026).

Resolution of that conflict is profoundly important.
At issue is whether Congress federalized a multi-
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billion-dollar sports-betting industry via a single word
and its definition—“swap”—in Dodd-Frank. After all,
if Kalshi is right that it can offer sports bets on federal
exchanges irrespective of state law, companies can
disregard all state sports-gambling statutes with ease,
so long as they register with the CFTC. Nor do the
consequences stop there. Dodd-Frank also prohibits
companies from offering swaps off of CFTC-registered
markets. So if Kalshi is correct that Dodd-Frank
federalized regulation of sports wagering, then state-
licensed sportsbooks that everyone has understood to
be legal since Murphy—including at brick-and-mortar
casinos—have apparently been violating Dodd-Frank
all along. It is thus no surprise that Kalshi’s view has
already drawn opposition from 44 States, hundreds of
Tribes, casinos, public officials, and more.

The Third Circuit’s profoundly important decision is
also profoundly wrong. Kalshi argues that in granting
the CFTC “exclusive jurisdiction” over “swaps” on
CFTC-registered markets, Congress in 2010 actually
preempted sports-wagering laws applied to these bets.
But as the Ninth Circuit has since explained, these
sports bets are not “swaps” as the statutory text and
structure uses that term. And it strains credulity to
hold that Congress in resolving the 2008 financial
crisis took steps to federalize regulation of sports
gambling that was otherwise explicitly addressed
across other federal statutes spanning decades. At the
very least, Dodd-Frank is not nearly clear enough to
transfer authority over a multi-billion-dollar sports-
gaming industry to a federal regulatory agency with
no gambling expertise (let alone leave state-licensed
sportsbooks in violation of federal law). But even if
these sports bets were swaps contrary to the Ninth
Circuit’s reasoning, the Act does not preempt state
sports-gambling laws anyway. The CFTC enjoys
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“exclusive jurisdiction” to regulate swaps compared
to other federal agencies. That does not displace
the States’ longstanding police powers to regulate
gambling, powers that Congress repeatedly recognized
and embraced across decades of reticulated federal
gaming laws.

Eight years ago, this Court observed that “Americans
have never been of one mind about gambling, and
attitudes have swung back and forth.” Murphy, 584
U.S., at 458. This Court’s decision thus confirmed the
rights of the States to decide for themselves whether
and when to allow sports betting within their borders.
Different States have made different choices on that
score. But Kalshi insists on a different approach—one
where federalism has no place, and where the sports-
gambling laws must be the same in New Jersey as in
Utah, so long as the company self-certifies its sports
bets with the CFTC. As the Ninth Circuit has since
observed, neither law nor logic supports the Third
Circuit’s and Kalshi’s unprecedented rule. This Court
should grant certiorari.

OPINIONS BELOW

The Third Circuit opinion is reported at 172 F.4th
220. App.1-41. The district court opinion is unreported
but available at 2025 WL 1218313. App.42-60.

JURISDICTION

The Third Circuit issued its opinion on April 6, 2026.
On July 1, 2026, Justice Alito extended the time to file
a petition for certiorari until August 4, 2026. On July
24, 2026, Justice Alito further extended the time to file
until September 3, 2026. This Court has jurisdiction
under 28 U.S.C. §1254(1).
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CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Supremacy Clause, the New Jersey Constitution,
Article 1V, §7, 2(D), and relevant provisions of the
Commodity Exchange Act and New Jersey Sports
Wagering Act are reproduced at App.61-260.

STATEMENT OF THE CASE
A. Legal & Historical Background.
1. State Gambling Laws.

As federal laws have long clarified, “States should
have the primary responsibility for determining what
forms of gambling may legally take place within their
borders.” 15 U.S.C. §3001(a); see Murphy, 584 U.S., at
484 (noting federal laws concerning gambling “imple-
ment a coherent federal policy: They respect the policy
choices of the people of each State on the controversial
issue of gambling.”). Consistent with that framework,
States have long made different choices on this
sensitive and consequential policy issue.

For over 150 years, New dJersey has regulated
gambling. Gambling in New Jersey “is governed
directly by the Constitution itself,” as state law has
long maintained that “[glambling is an activity rife
with evil” and “mischief” affecting “the public welfare
and morality.” Knight v. City of Margate, 431 A.2d 833,
842 (N.J. 1981). The People of New Jersey have
repeatedly adjusted their constitutional limits on
gambling in the State. See N.J. Const. 1844, art. IV, §7,
2; ibid. (1897 amendment); ibid. (1939 amendment).
In adopting its current constitution in 1947, New
Jersey made clear gaming could only be allowed via
ballot measure. Ibid. (1947 amendment). In 1976,
residents voted to amend the New Jersey Constitution
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to allow gambling within Atlantic City. Murphy, 584
U.S., at 459; N.J. Const. art. IV, §7, 2(D). The following
year, the New Jersey Legislature implemented that
amendment by enacting the Casino Control Act, N.dJ.
Stat. Ann. §§5:12-1 to -233, which regulates Atlantic
City’s casinos. That law established the Division of
Gaming Enforcement, id., §5:12-55, and charged it
with enforcing the Act and its implementing
regulations, id., §5:12-76(a).

In 2011, New Jerseyans voted to amend their
Constitution to permit sports wagering, with a caveat
intended to protect student athletes from its
potentially harmful effects—that “wagering shall not
be permitted on a college sport or athletic event that
takes place in New Jersey or on a sport or athletic
event in which any New dJersey college team
participates regardless of where the event takes
place.” N.J. Const. art. IV, §7, {2(D). Although that
amendment was enjoined as violating PASPA’s
prohibition on the state authorization of sports
wagering, this Court held in 2018 that PASPA violated
the anticommandeering doctrine. Murphy, 584 U.S., at
486. This Court noted that Congress had not itself
regulated sports wagering, leaving each State “free to
act on its own.” Ibid.

Swiftly thereafter, New Jersey enacted the Sports
Wagering Act, N.J. Stat. Ann. §§5:12A-10 to -19, to
regulate sports gambling within its borders. Casinos
and racetracks can obtain licenses to “operate a sports
pool.” Id., §5:12A-11(a). A “sports pool” is “the business
of accepting wagers on any sports event by any system
or method of wagering,” including by peer-to-peer
“exchange wagering.” Id., §5:12A-10. A licensee “may
authorize an internet sports pool operator” to “operate
an online sports pool” too. Id., §5:12A-11(a); id., §5:12-
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104(a)(12), (13). Operators must establish the financial
resources “sufficient to demonstrate that it has the
financial stability, integrity, and responsibility to
operate a sports pool or online sports pool.” Id., §5:12A-
13(a); see id., §5:12-92. No other entity may offer
sports wagers within the State’s borders. Id., §5:12A-
11(c).

Other requirements address the issues associated
with gaming, including by protecting minors,
mitigating compulsive gambling, or preventing insider
trading. State law requires persons placing sports
wagers to be at least 21. Id., §5:12A-11(e). It facilitates
a self-exclusion program where individuals may put
themselves on a voluntary exclusion list, so operators
cannot accept their wagers. Id., §5:12A-11(f)(3).
Operators must notify individuals of a hotline to deal
with compulsive gambling. Id., §5:12A-13(a)(11). A
portion of the state fee “provide[s] funds for evidence-
based prevention, education, and treatment programs
for compulsive gambling.” Id., §5:12A-16. The Sports
Wagering Act bars persons with insider information—
including athletes, coaches, referees, directors, or
owners—from placing any sports bets. Id., §5:12A-
11(f)(1). And operators cannot offer bets on any college
sports events in New Jersey or in which any New
Jersey college team participates. Id., §5:12A-10. The
Division conducts investigations, audits, and enforce-
ments to ensure operators follow the law. Id., §5:12-76.

2. Federal Commodities Regulation.

Separately, Congress began regulating commodity
futures in 1936 with the Commodity Exchange Act,
which delegated certain regulatory responsibilities for
commodities trading to the Attorney General and the
Secretaries of Agriculture and Commerce. See Pub. L.
No. 74-675, 49 Stat. 1491 (1936) (codified at 7 U.S.C.
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§§1-27f). The Act aimed to prohibit “cheating or
fraudulent practices” by those who sought near term
financial gains through speculative investments in
agricultural commodities. 80 Cong. Rec. 6162 (Apr. 27,
1936) (Sen. Pope). To that end, the Act established a
framework for commodities contracts to “manag[e] and
assum/e] price risk,” 7 U.S.C. §5(a), “deter and prevent
price manipulation,” “ensure the financial integrity of
all transactions,” and protect “all market participants
from fraudulent or other abusive sales practices” via
“a system of effective self-regulation,” id., §5(b).

In 1974, Congress amended the Act to create the
CFTC. CFTC Act of 1974, Pub. L. 93-463, §101(a)(3), 88
Stat. 1389, 1389. In doing so, the Act consolidated “all
existing authority under the [Act] presently delegated
to the Secretary of Agriculture and the Commodity
Exchange Commission” into a single federal agency.
120 Cong. Rec. 10,625 (Apr. 10, 1974) (Rep. Pepper). It
gave the CFTC “exclusive jurisdiction with respect to
accounts, agreements ..., and transactions involving
contracts of sale of a commodity for future delivery,
traded or executed on a contract market designated ...
or any other board of trade, exchange, or market.”
§201(b), 88 Stat. 1389, 1395.

This provision included two savings clauses, which
both remain in place today. The first provides: “Except
as [provided in the exclusive-jurisdiction provision],
nothing contained in this section” shall “(I) supersede
or limit the jurisdiction at any time conferred on the
[SEC] or other regulatory authorities under the laws
of the United States or of any State, or (II) restrict the
[SEC] and such other authorities from carrying out
their duties and responsibilities in accordance with
such laws.” Ibid. The other provides: “Nothing in this
section shall supersede or limit the jurisdiction
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conferred on courts of the United States or any State.”
Ibid. Describing the two clauses, Senator Humphrey
emphasized the “jurisdiction conferred on regulatory
authorities under the laws of ... any State are
retained.” 120 Cong. Rec. 35,000 (Oct. 10, 1974).

Congress amended the CFTC’s powers in 2010. In
response to the 2008 financial crisis, Congress passed
the Dodd-Frank Act in 2010, which gave the SEC
regulatory authority over security-based swaps but
gave the CFTC regulatory authority over other swaps.
Pub. L. 111-208, §722, 124 Stat. 1376, 1672 (2010)
(codified at 7 U.S.C. §2(a)(1)). In doing so, Congress
sought to end the “swaps loophole,” which had allowed
large entities to evade prior CFTC-imposed invest-
ment limits. Hrg. to Rev. Legis. Amending the CEA,
110th Cong. 57 (2008) (Rep. Hill). This reflected a
widespread concern that speculative investments
outpaced those by “physical hedgers” who sought price
predictability, id., at 30 (Rep. Larson). That flood of
speculative money was facilitated by the fact large
investors could use swaps to “circumvent” CFTC
oversight. Id., at 12 (Rep. Van Hollen). To “tak[e]
speculators out of the dark markets,” id., at 27 (Rep.
Larson), Congress decided to enable the CFTC to
regulate swap transactions.

As amended in 2010, the Commodity Exchange Act
defines “swaps” to include “any agreement, contract, or
transaction” that, among other things, “provides for
any purchase, sale, payment, or delivery” that “is
dependent on the occurrence, nonoccurrence, or the
extent of the occurrence of an event or contingency
associated with a potential financial, economic, or
commercial consequence.” 7 U.S.C. §1a(47)(A)(ii). As a
result, the Act gives the CFTC “exclusive jurisdiction”
regarding “accounts, agreements,” and “transactions
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involving swaps or contracts of sale of a commodity for
future delivery” that are “traded or executed on a
contract market designated pursuant to section 7
of this title.” Id., §2(a)(1)(A). Dodd-Frank further
amended the Act to make it “unlawful for any person”
to “enter into a swap unless the swap is entered into
on” such a designated contract market. Id., §2(e).

Dodd-Frank also amended the Act to enact a “special
rule for review and approval of event contracts.” Pub.
L. 111-208, §745, 124 Stat. 1376, 1736-37 (codified at 7
U.S.C. §7a-2(c)(5)(C)). Under the special rule, the
CFTC “may determine” “agreements, contracts, trans-
actions, or swaps in excluded commodities that are
based upon the occurrence, extent of an occurrence, or
contingency” by “a designated contract market” are
“contrary to the public interest” and therefore
prohibited. 7 U.S.C. §7a-2(c)(5)(C)(i). The transactions
may be contrary to the public interest if they involve
“terrorism,” “assassination,” “war,” “gaming,” or “activity
that is unlawful under any Federal or State law.” Ibid.
If the CFTC determines that a contract is “contrary to
the public interest,” it is prohibited from being listed
for trading. Id., §7a-2(c)(5)(C)(i1). The Act’s special rule
sought to prevent “gambling through supposed ‘event
contracts,” including “gaming contract[s],” which are
“used predominantly by speculators or participants
not having a commercial or hedging interest.” See 156
Cong. Rec. S5902, S5906-07 (daily ed. July 15, 2010)
(Sens. Lincoln and Feinstein). To that end, the CFTC
issued a rule in 2011, titled “Prohibition,” that “[a]
registered entity shall not list for trading” a “swap
based upon an excluded commodity” that “involves,
relates to, or references,” inter alia, “gaming, or an
activity that is unlawful under any State or Federal
law.” 17 C.F.R. §40.11(a)(1).
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Last, through Dodd-Frank, Congress amended the
Act to add a self-certification process for CFTC-
registered markets to offer a new contract. 7 U.S.C.
§7a-2(c). A company may list contracts on its
exchanges by submitting “a written certification that
the new contract” complies with the Act. Id., §7a-
2(c)(1). The contract can be listed, unless the CFTC
responds within ten business days that it is staying
the certification to review the submission. Id., §7a-
2(c)(2). If the CFTC subsequently decides to review, it
must take final action within 90 days. Id., §7a-
2(c)(5)(C)(iv).

B. Factual & Procedural History.

1. Kalshi operates a market where users place bets
by buying and selling “event contracts,” which identify
a future event and allow the user to bet money on
whether the event will occur. App.2. Specifically, a
Kalshi user may purchase the “yes” or “no” position of
the event occurring. Ibid. If a purchaser chooses a “yes”
position, and the event occurs, the purchaser is paid
out. Ibid.

In January 2025, Kalshi began offering sports bets
on its exchange. Ibid. It allows users to bet on sports
games, ibid., such as which teams will advance in
certain rounds of NCAA March Madness or which
player will win the U.S. Open, App.274-75. Kalshi also
offers “prop” bets, like how many goals a team will
score in a match or how many runs a specific player
will score in a particular inning. See, e.g., Sports Props,
Kalshi, https://tinyurl.com/4efc68k3 (last visited Sept.
2, 2026). The company even offered bets on what song
Bad Bunny would sing first during the Super Bowl
half-time show, and whether an announcer will say
“tush push” during the game. Terry Oldreal, 5 of the
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strangest ‘Big Game’ markets on Kalshi, KalshiNews
(Feb. 7, 2026), https://tinyurl.com/3pcmnmt3.

Kalshi thus marketed itself as the “first app for legal
sports betting in all 50 states,” Dustin Gouker, Ten
Times Kalshi Said People Could Bet On Things, Event
Horizon (Apr. 3, 2025), https:/tinyurl.com/tb6yvp79,
and the “First Nationwide Legal Sports Betting
Platform,” David Purdum, How Kalshi and Predictions
Markets Are Disrupting Sports Betting, ESPN (June 2,
2025), https://tinyurl.com/28yxeay9. In 2025, 90% of
Kalshi’s trades were tied to sports, accounting for 95%
of its revenue. See Assad, 2026 WL 2543846, at *4.

The Division issued Kalshi a cease-and-desist letter
in 2025. CA3 Dkt. 15-2, at JA37-38. The Division
warned that these bets violated the Sports Wagering
Act, N.J. Stat. Ann. §5:12A-11, “which only permits
licensed entities to offer sports wagering to patrons
located in New Jersey.” CA3 Dkt. 15-2, at JA37. The
Division informed Kalshi that it was also offering
sports bets to New Jersey residents on collegiate
sporting events in New Jersey in violation of the New
Jersey Constitution. Ibid. The State called on Kalshi
to cease and desist from offering unauthorized sports
wagers within New Jersey. Id., at JA38.

Kalshi sued to enjoin enforcement of New Jersey’s
Sports Wagering Act and Constitution. App.261-62. It
argued the Commodity Exchange Act as amended by
Dodd-Frank preempts state sports-wagering laws,
because the Act occupies the field of trading on CFTC-
registered markets, and because state laws frustrate
the CFTC’s exclusive authority to regulate registered
exchanges. App.279-80.

2. The district court granted a preliminary injunc-
tion, holding that the Act likely preempts the State’s
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sports-wagering laws because Kalshi’s sports-related
offerings are “swaps” under the Act’s exclusive-
jurisdiction provision, which “reflects an intent to
occupy the field.” App.52, 55. The court relied on a
District of Nevada decision that had granted Kalshi
preliminary relief. See App.53-57; Kalshi v. Hendrick,
No. 25-00575, 2025 WL 1073495 (D. Nev. Apr. 9, 2025).
But that Nevada court later reversed course and
dissolved its injunction. 817 F.Supp.3d 1014 (D. Newv.
2025).

3. A divided Third Circuit panel affirmed. App.4. The
majority agreed Kalshi’s sports bets are “swaps” under
the Act’s exclusive-jurisdiction provision, giving the
CFTC exclusive authority over them. App.8. It then
held the Act preempts New Jersey’s sports-wagering
laws as applied to sports bets. App.9-10. First, looking
to field preemption, the majority held that the CFTC’s
jurisdiction entirely displaces all state sports-gam-
bling authorities as applied to conduct on CFTC-
registered exchanges. App.10-12. Second, looking to
conflict preemption, the majority announced that
applying States’ sports-wagering laws would obstruct
Congress’ intent to only have a single body of federal
regulations governing these contracts. App.12-13.

Judge Roth dissented, reasoning that New Jersey’s
sports-wagering laws are not preempted by the Act.
App.21. Although the dissent did not formally decide
whether Kalshi’s sports bets are “swaps,” it observed
that treating these bets as swaps under Dodd-Frank
would “take the definition of swaps to its logical
extreme.” App.22. The dissent explained that, inter
alia, because “trading of swaps outside [CFTC-
registered markets] is illegal,” Kalshi’s view would
raise serious issues for legal sportsbooks like casinos,
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which have offered sports bets off CFTC-registered
markets since this Court decided Murphy. App.21-23.

But regardless of whether these bets are “swaps,”
Judge Roth found that Kalshi still should not prevail.
First, she explained, New Jersey’s laws are not field
preempted because Kalshi and the majority identified
no “comprehensive field where the federal interest is
so dominant that Congress intended for the ‘complete
ouster of state power”—especially if sports gambling
was involved. App.28-32. Second, she would have held
that neither obstacle nor impossibility preemption
applies, because “Kalshi can comply with both New
Jersey and federal law,” and state sports-gambling
laws “do not frustrate the congressional objectives
behind the Act.” App.33. State sports-gambling laws
cannot undermine Congress’s objectives, the dissent
continued, because Congress’s special rule and the
CFTC’s regulation themselves already ban all event
contracts involving “gaming.” App.35-36.

REASONS FOR GRANTING THE PETITION

This petition presents an ideal vehicle for resolving
the important question whether States are prevented
from regulating sports gambling merely because that
gambling happens on a CFTC-registered market. This
issue has led to an explosion of litigation in the lower
courts and spawned immediate disagreement on this
major question, including a direct, acknowledged, and
irreconcilable split between the Third and Ninth
Circuits. The issue is one of tremendous practical and
legal consequence: Kalshi seeks to federalize the
multi-billion-dollar sports betting industry at the
expense of every state sports gaming law. And the
decision below is badly mistaken. Certiorari is
urgently needed.
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I. The Question Presented Has Generated A
Direct And Acknowledged Split.

Kalshi has promoted itself as “the first app for legal
sports betting in all 50 states,” and 95% of its revenue
in 2025 came from sports-related betting. Supra at 12.
Since its business model depends on noncompliance
with state gambling laws, Kalshi, similar companies,
and the CFTC have launched suits—or refused to
comply with state laws and required States to sue—
generating at least 39 lawsuits across 20 States.! That
has caused a direct, acknowledged, and irreconcilable

I See, e.g., Kalshi v. Johnson, No. 26-01715 (D. Ariz.); Kalshi v.
Cafferelli, No. 25-2016 (D. Conn.); Coinbase v. Tong, No. 25-02121
(D. Conn.); Coinbase v. Raoul, No. 25-15406 (N.D. Ill.); US v. Iii.,
No. 26-3659 (N.D. Ill.); Kalshi v. Raoul, No. 26-7363 (N.D. Ill.);
Kalshi v. Bird, No. 26-109 (S.D. Iowa); Ky. v. Kalshi, No. 26-689
(Ky. Circuit Ct.); Ky. v. Kalshi, No. 26-48 (E.D. Ky.); Ky. v.
Polymarket, No. 26-696 (Ky. Circuit Ct.); Ky. v. Polymarket, No.
26-47 (E.D. Ky.); US v. Ky., No. 26-49 (E.D. Ky.); Kalshi v. Martin,
No. 25-1283 (D. Md.); Mass. v. Kalshi, No. 2584CV02525 (Mass.
Super.); Coinbase v. Nessel, No. 25-14092 (E.D. Mich.); QCX v.
Nessel, No. 26-710 (W.D. Mich.); Robinhood v. Nessel, No. 26-730
(W.D. Mich.); US v. Minn., No. 26-2661 (D. Minn.); Kalshi v.
Knudsen, No. 26-28 (D. Mont.); Robinhood v. Dreitzer, No. 25-
1541 (D. Nev.); Kalshi v. Hendrick, No. 25-575 (D. Nev.);
NADEX v. Nev., No. 25-978 (D. Nev.); State v. Polymarket, No.
260C000121B (Nev. Dist. Ct.); State v. Kalshi, No. 260C000501B
(Nev. Dist. Ct.); State v. Coinbase, No. 260C000301B (Nev. Dist.
Ct.); Kalshi v. Flaherty, No. 25-2152 (D.N.J.); N.M. v. Kalshi, No.
D-101-CV-2026-1567 (1st Jud. Dist. Ct. N.M.); N.M. v. Kalshi, No.
26-1857 (D.N.M.); US v. N.M., No. 26-1912 (D.N.M.); QCX v.
Torrez, No. 26-2100 (D.N.M.); Ludlow Exch. v. Torrez, No. 26-
2576 (D.N.M.); Kalshi v. Williams, No. 25-8846 (S.D.N.Y.); Kalshi
v. Schuler, No. 25-1165 (S.D. Ohio); Kalshi v. Furcolo, No. 26-327
(D.R.1.); R.I. v. Kalshi, No. PC-2026-2753 (R.I. Super. Ct.); Kalshi
v. Orgel, No. 26-34 (M.D. Tenn.); Kalshi v. Cox, No. 26-151
(D. Utah Aug. 4, 2026); Wash. v. Kalshi, No. 26-2-10264-3 (Wash.
Super. Ct.); US v. Wisc., No. 26-C-749 (E.D. Wisc.).
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split between the Third and Ninth Circuits on a pure
legal question, and caused deep disagreement among
other lower courts too. Certiorari is needed to provide
lower courts, States, prediction markets, the CFTC,
Tribes, and casinos with a definitive answer.

The Third and Ninth Circuits are irrevocably split
on this legal question. Below, the Third Circuit
majority held that Kalshi could offer sports bets in
New Jersey because the Commodities Exchange Act
amended by Dodd-Frank preempts state sports-
gambling laws. App.8-13. The Ninth Circuit, by
contrast, held that Kalshi cannot offer its bets in
violation of state gambling laws because Dodd-Frank
does not preempt such laws. See Assad, 2026 WL
2543846, at *7-17; e.g., id., at *14 (“The Dodd-Frank
Wall Street Reform Act cannot be read as a direct (or
indirect) regulation of sports gambling”). That split is
acknowledged and irreconcilable: the Ninth Circuit
mentioned the Third Circuit’s opinion over 20 times
while disputing its conclusion, interpretation, and
methodology. See id., at *17 (recognizing and
“disagree[ing]” with the Third Circuit’s “conclusion
that the CEA has preempted the field of all state
gaming regulations”); id., at *8, 11, 13, 17. Judge Lee,
in his concurrence, likewise disagreed with the Third
Circuit. See id., at *18 (agreeing the panel “rightfully
avoids the Third Circuit’s ... approach ... and instead
interprets the text under its ordinary meaning and
within the statutory context”).

That acknowledged split is driven by a conflict over
the interpretation of the word swap in Dodd-Frank.
See id., at *17 (majority) (noting the Third Circuit’s
holding “depended on its determination that ‘Kalshi’s
sports-related event contracts are swaps” and specifi-
cally “disagree[ing] on that point”). The decision below
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and the Ninth Circuit asked whether bets on the
outcome of particular sports games or the number of
goals a specific player will score involve “an event ...
associated with a potential financial, economic, or
commercial consequence.” 7 U.S.C. §1a(47)(A)(i1). The
Third Circuit held that they do, finding that the
“outcome of a sports event certainly can be associated
with a potential financial, economic, or commercial
consequence,” and thus that the interpretive “analysis
need not go further.” App.8 (finding this “plain reading”
to be dispositive). The Ninth Circuit, on the other
hand, rejected the notion that “whether the Dodgers
win the World Series, or how many touchdowns
Fernando Mendoza might throw in a game, or how
many points BYU Football will win by [i]s an ‘event™
such that the Dodd-Frank Act’s definition of “swap”
applies, or that the outcomes are themselves
“associated with” financial consequences as the Act
uses the phrase. See Assad, 2026 WL 2543846, at *9.
Instead, that court went on, “Kalshi has a gambling
problem”: it “markets its sports event contracts ... as
‘legal sports betting,” and what it offers “are sports
bets under a reasonable person’s understanding.” Id.,
at *10. That is, Kalshi’s offerings are “sports gambling,
regardless of whether Kalshi calls them swaps.” Ibid.

The split, the Ninth Circuit explained, is driven by a
conflict in methodology too. The Third Circuit majority,
the Ninth Circuit noted, took a view that arguably fits
the “cursory plain-language” approach to the word
swap, based on “isolated dictionary definitions.” Id., at
*8. But the Ninth Circuit rejected the idea that
textualism allows a court to ignore the Act’s “language,
structure, subject matter, context, and history.” Id., at
*9. Instead, the statutory context is telling: “Congress
has spoken on gambling repeatedly, deliberately,
and specifically,” from PASPA to the Indian Gaming
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Regulatory Act to the Wire Act. Ibid. It was thus
difficult “to conclude that Congress intended to upend
its decades of careful regulation of gambling based on
broad definitions of the words used in a Wall Street
Reform Bill.” Id., at *10. And it was especially difficult
where Kalshi’s and the Third Circuit’s view means
“every person placing a sports bet at Caesar’s
Sportsbook (or anywhere else for that matter) is
violating the” Commodity Exchange Act. Id., at *11.
This is a quintessential situation, the Ninth Circuit
held, in which Congress would not “hid[e] an elephant
in a mousehole.” Id., at *10. In short, as Judge Lee
explained in his concurrence, the courts’ split in
outcome is driven by “the Third Circuit’s more
literalist approach to textualism” instead of the Ninth
Circuit’s interpretation of “the text under its ordinary
meaning and within the statutory context.” Id., at *18.

The direct and express disagreement extends
beyond the Third and Ninth Circuits. The Sixth
Circuit, too, has doubted the Third Circuit’s reasoning.
In rejecting Kalshi’s motion for a stay pending appeal,
the Sixth Circuit noted “judges from around the
country have fractured” on this issue, and that there is
a “split of authorities.” Kalshi v. Schuler, 2026 WL
1295806, *3 (CA6 Apr. 24, 2026). And while the panel
did not definitively resolve the issue, the Sixth Circuit
nevertheless emphasized that it was “unconvinced—at
least on the current preliminary briefing on these
questions”—that preemption applies. Ibid.

Federal district courts and state courts are also
intractably divided. Given the explosion of litigation,
the courts have issued over 20 decisions and divided
by an 18-4 ratio—with the vast majority rejecting the
Third Circuit’s approach. While four district judges
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sided with the companies and CFTC,? nearly all other
judges have sided with the States, the Ninth Circuit,
and the panel dissent below.3

This case is an ideal vehicle to resolve the split over
whether States can regulate sports wagers on CFTC-
registered markets. For one, the question is a purely
legal dispute that the parties have thoroughly briefed
and is the subject of majority and dissenting opinions.
For another, even though this case (like many of the
above-listed cases) arises on a preliminary-injunction
posture, the courts below resolved it on the merits,
rather than turning their decisions on irreparable
injury or on other equitable factors. See App.8-15
(majority); App.21-39 (dissent). Still more, this lawsuit
does not turn on any disputed factual questions. And
given the volume of litigation cascading through the

2 U.S. v. Minn., 2026 WL 2150211 (D. Minn. July 27, 2026);
Kalshi v. Johnson, 2026 WL 1223373 (D. Ariz. May 5, 2026);
Kalshi v. Orgel, 2026 WL 474869 (M.D. Tenn. Feb. 19, 2026).

3 Wash. v. Kalshi, No. 26-2-10264-3 (Wash. Super. Ct. Aug. 12,
2026); Kalshi v. Cafferelli, 2026 WL 2294589 (D. Conn. Aug. 10,
2026); Coinbase v. Tong, 2026 WL 2294602 (D. Conn. Aug. 10,
2026); Coinbase v. Nessel, 2026 WL 2295184 (E.D. Mich. Aug. 7,
2026); Kalshi v. Cox, 2026 WL 2241564 (D. Utah Aug. 4, 2026);
US v. Wisc., No. 26-C-749 (E.D. Wisc. July 29, 2026); Kalshi v.
Williams, 2026 WL 1961872 (S.D.N.Y. July 7, 2026); QCX v.
Nessel, 2026 WL 1895958 (W.D. Mich. June 17, 2026); Robinhood
v. Nessel, No. 26-730 (W.D. Mich. June 17, 2026); State v.
Polymarket, No. 260C000121B (Nev. Dist. Ct. June 3, 2026); State
v. Kalshi, No. 260C000501B (Nev. Dist. Ct. Apr. 28, 2026); State
v. Coinbase, No. 260C000301B (Nev. Dist. Ct. Mar. 26, 2026);
Kalshi v. Schuler, 2026 WL 657004 (S.D. Ohio Mar. 9, 2026);
Mass. v. Kalshi, 2026 WL 188019 (Mass. Super. Jan. 20, 2026);
Robinhood v. Dreitzer, 2025 WL 3283308 (D. Nev. Nov. 25, 2025);
Kalshi v. Hendrick, 817 F.Supp.3d 1014 (D. Nev. 2025); NADEX
v. Nev., 815 F.Supp.3d 1169 (D. Nev. 2025); Kalshi v. Martin, 793
F.Supp.3d 667 (D. Md. 2025).
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federal and state courts on this issue, and the Ninth
Circuit’s explicit disagreement with the Third Circuit,
there is no prospect that this disagreement will resolve
itself absent intervention by this Court. So especially
given the importance of the issue, and the fact that
multiple state laws are currently enjoined by federal
courts, resolution of the split this Term benefits all,
including the States, prediction markets, the CFTC,
Tribes, casinos, and the lower courts themselves.

II. The Question Presented Is Exceptionally
Important.

Not only are the circuits divided on whether States
can regulate sports bets occurring on CFTC-registered
markets, but the practical and jurisprudential stakes
could hardly be higher. The issue is whether Congress
federalized the multi-billion-dollar sports-gaming
industry at the expense of every state sports-gambling
law in a 2010 wall-street reform bill. It implicates an
explosion of litigation impacting States, as companies
such as Kalshi offer sports bets nationwide based on a
business model of noncompliance with state statutes.
It has serious implications for Tribes and casinos too,
which have long offered sports bets off of CFTC-
registered markets via state-sanctioned sportsbooks.
And it has major consequences for other federal laws
that regulate gambling. It is thus no surprise that a
federal agency, 44 States, Tribes, casinos, and public
officials have already weighed in and stressed the
stakes.

The practical importance of this dispute goes to the
heart of the States’ police power, posing a fundamental
threat to the over 150-year-long tradition of state
gaming regulation. For over a century, this Court has
recognized that regulation of gaming lies “within the
police powers of a state.” Ah v. Wittman, 198 U.S. 500,
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505-06 (1905). As recently as Murphy, this Court has
reaffirmed that States are “free to act” on the
“controversial subject” of “sports gambling.” 584 U.S.,
at 486. Because “Americans have never been of one
mind about gambling,” our federalist system allows
States to make different choices on this matter. Id., at
458. So this Court and Congress both “respect the
policy choices of the people of each State on the
controversial issue of gambling.” Id., at 484; see Assad,
2026 WL 2543846, at *15 (noting importance to the
States of this “longstanding regulatory authority,
given the significant impact gambling has on society”).

The decision below upends state police powers and
policy choices regarding sports gambling and imposes
a one-size-fits-all rule for sports gambling across the
Nation. Eleven States prohibit sports betting in their
borders, while 39 permit some betting subject to their
own laws. See Am. Gaming Ass’n, State of the States
2025, at 12-13 (May 13, 2025), https://tinyurl.com/
bdhvevf9. Those state laws are diverse, reflecting
different sovereign choices for minimum ages; address-
ing compulsive gambling; and preventing insider
trading. Supra at 7 (discussing state laws to prevent
insider trading, including involving New dJersey’s
college teams). But in Kalshi’s view, sports bets offered
on CFTC-registered markets—even if advertised as
sports bets and functionally indistinguishable from
sports bets—are immune from state laws and subject
only to CFTC oversight, which has “no expertise in
crafting” betting policy. See King v. Burwell, 576 U.S.
473, 486 (2015); see also 89 Fed. Reg. 48,968, 48,982-
48,983 (Jun. 10, 2024) (CFTC admitting it “is not
a gaming regulator” and “does not believe that it has
the statutory mandate nor specialized experience
appropriate to oversee [gambling]”).
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Not only is this an issue of great policy importance,
but the practical economic impacts are overwhelming.
Whether States or Kalshi are correct about this legal
issue will decide who oversees a multi-billion-dollar
industry. In 2025, sports wagering generated $16.89
billion in revenue for States nationwide, not even
including sportsbooks in tribal casinos. See State of the
States 2026, Am. Gaming Ass’n (May 12, 2026), https://
tinyurl.com/mptz3m32. During the first two weeks of
the 2026 FIFA World Cup, Kalshi “processed more
than $17 billion in trading volume,” with fees topping
$10 million per day. See Kalshi volume passes $17B in
first two weeks of World Cup, fees top $10M daily,
PredictionNews (June 25, 2026), https:/tinyurl.com/
489nd4yk. Whether Kalshi is correct that States all
lost their authority over such a major economic
industry requires an answer from this Court.

There are severe implications for traditional casinos
and sportsbooks too. Kalshi and the decision below
rest on the idea that these sports events contracts
(placing bets on the outcome of the game, or the “prop
bets” discussed above) are “swaps” for purposes of the
Act. See App.8 (citing 7 U.S.C. §1a(47)(A)(i1)). But that
raises a practical problem: the statute generally bars
“any person” from “enter[ing] into a swap unless the
swap is entered into” on a designated contract market.
7 U.S.C. §2(e). So on Kalshi’s theory, if sports bets are
swaps subject to the CFTC’s “exclusive jurisdiction,”
sports bets off registered exchanges—whether at
casinos or online via casino apps—must be illegal. See
Assad, 2026 WL 2543846, at *11 (explaining Kalshi’s
effort to distinguish its bets from bets by state-
sanctioned sportsbooks does not work, which means
“every person placing a sports bet at Caesar’s
Sportsbook ... is violating the CEA” on Kalshi’s view
of federal law); Cafferelli, 2026 WL 2294589, at *9
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(same).* Before federal courts suddenly render all
classic sportsbooks unlawful, this Court should
address the issue.

Moreover, the case is important not just practically
but jurisprudentially, as the opinion below raises
serious issues for the operation of other laws. The
Indian Gaming Regulatory Act, for example, gives
Tribes the “exclusive right to regulate gaming activity
on Indian lands” so long as the State where those lands
sit permits gaming. 25 U.S.C. §2701(5). And the Wire
Act makes it a crime to use interstate wire
communication facilities, including the internet, to
facilitate bets on “any sporting event,” except if the
wagers are legal in the sending and receiving States.
18 U.S.C. §1084(a). But Kalshi—with the Third
Circuit’s endorsement—created a workaround, where
prediction markets can offer sports gambling in tribal
lands, via interstate wires, and in all States that
prohibit it. See Assad, 2026 WL 2543846, at *10
(noting Kalshi’s claim “upend|[s] ... decades of careful
regulation of gambling”). And companies could evade
other federal gambling statutes, so long as the bets
occur on CFTC-registered markets. See, e.g., Illegal
Gambling Business Act, 18 U.S.C. §1955(b)(1)(i). That
all confirms the statutory importance, no less the
practical force, of this case.

4 The Third Circuit acknowledged this argument but did not
resolve it, simply noting that “Kalshi does not argue that the Act
preempts all state gambling regulation” when the gambling
occurs off CFTC-registered markets. App.10 n.2. But the majority
misunderstood the issue: the issue is not that Kalshi specifically
asks for casinos’ sports wagering to be found unlawful, but that
this is the logical conclusion of its argument. That the Third
Circuit has no answer underscores the consequences here.
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It is thus no surprise that so many affected parties
have emphasized the importance of this dispute. The
CFTC, for its part, has filed nine suits against States
and participated as amicus in others, stressing the
importance of this issue to federal law. See Amicus Br.
of CFTC at 28-29, NADEX v. Nev., No. 25-7187 (CA9).
Forty-four States have taken the other view, emphasiz-
ing the critical nature of their police power to regulate
sports gaming. See Amicus Br. of Nevada, et al. at 22,
Kalshi v. Schuler, No. 26-3196 (CA6) (noting, e.g.,
“Kalshi’s position would effectively lower the gambling
age in many States”); 44 States, Comment Ltr. on
Proposed Rule Regarding Prediction Mkts. (July 27,
2026), https://tinyurl.com/2v4uauxb. Hundreds of
Tribes, too, have emphasized that Kalshi’s and the
Third Circuit’s reading “override[s] the entire purpose
and function of IGRA” and allows Kalshi “to enter
Indian lands and siphon gaming revenues away from
tribes.” Amicus Br. of Indian Gaming Ass’n, et al. at 4,
11, Kalshi v. Schuler, No. 26-3196 (CA6). And casinos
and officials likewise stress the issue’s importance.
This Court should now weigh in and resolve the split
on whether Congress sanctioned the business model of
offering sports gambling across all 50 States while
disregarding state gaming laws.

II1. The Decision Below Is Wrong.

Not only is this case a good vehicle for resolving an
important split, but the panel below is mistaken. This
Court should grant certiorari and reverse because
(1) sports bets are not swaps, and (2) federal law does
not preempt state sports-gambling laws regardless.
The Third Circuit thus erred twice over.

1. As the Ninth Circuit rightly observed, the Third
Circuit’s conclusion that sports bets are “swaps”
cannot be squared with the Commodity Exchange
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Act’s text, context, and structure. Congress did not
federalize sports-gambling regulation, and assign all
oversight to the CFTC, via the inclusion of a single
word and definition in the 2010 Dodd-Frank Act.

As both the Ninth Circuit panel and Judge Lee
explained, context matters. “Trading in swaps exploded
in the early 2000s leading up to the 2008 financial
crisis,” and “many saw the previous lack of regulation
in swaps as a contributing cause.” United States v.
Phillips, 155 F.4th 102, 113 (CA2 2025). Congress
passed Dodd-Frank to “improv[e] accountability and
transparency in the financial system,” and bring “the
swaps market within the CFTC’s purview for the first
time.” Ibid. (quoting Pub. L. 111-203, 124 Stat. 1376
(2010)). But sports betting played no role in the 2008
financial crisis. Instead, when Congress enacted Dodd-
Frank, PASPA made sports betting unlawful in every
State except a few grandfathered States. Murphy, 584
U.S., at 462. It is thus unlikely that these financial
reforms had anything to do with sports gambling.

All the more so given that myriad federal laws
recognize States’ principal role in regulating gambling.
Congress has confirmed the States “have the primary
responsibility for determining what forms of gambling
may legally take place within their borders.” 15 U.S.C.
§3001(a)(1). And Congress has repeatedly enshrined
this principle across numerous federal laws by
incorporating state gambling laws. See supra at 23
(citing Indian Gaming Regulatory Act and Wire Act).
So, as this Court observed eight years ago,
“legalization of sports gambling requires an important
policy choice” for the States. Murphy, 584 U.S., at 486.
It is thus additionally unlikely that “Congress
intended to upend its decades of careful regulation of
gambling based on broad definitions of the words used
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in a Wall Street Reform Bill.” Assad, 2026 WL
2543846, at *10.

The text and structure of the statute Congress
enacted confirm Congress did not in fact federalize this
multi-billion-dollar industry. Dodd-Frank gave the
CFTC new powers over swaps, with a six-part
definition, including the contracts for which “payment”
is “dependent on the occurrence, nonoccurrence, or the
extent of the occurrence of an event ... associated with
a potential financial, economic, or commercial conse-
quence.” 7 U.S.C. §1a(47)(A)(ii). Ordinary speakers of
the English language would not describe the outcome
of a match, or the number of goals a player scores, as
an “event” at all. Assad, 2026 WL 2543846, at *9
(noting the interpretation of “event’ as a synonym for
‘outcome’ is an archaic or rare usage”). That is
especially so where Congress also included the
separate term “occurrence” in the statute, meaning an
“event” must be more than anything that occurs. Ibid.
(noting Kalshi’s approach creates surplusage); see also
id., at *18 (Lee, J., concurring) (“Few people would
describe [the] Mets’ latest loss of a game as an ‘event.”).

Nor are sports-related outcomes on which Kalshi
allows bets “associated with” potential financial
consequences as Dodd-Frank uses the term. Courts
avoid taking terms like “associate” “to the furthest
stretch of its indeterminacy” such that they have no
limiting effect. See N.Y. State Conf. of Blue Cross
& Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645,
655 (1995) (same, discussing “relate to”). That is
especially true here, where anything could have some
financial consequence. But the term “associate” could
also mean a stronger connection—where items are
“join[ed] or connect[ed] together.” Associate, Merriam-
Webster’s Collegiate Dictionary (11th ed. 2003); see
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also Assad, 2026 WL 2543846, at *12 (collecting
dictionaries). And that is the meaning used by Dodd-
Frank: a swap refers to an event or contingency
“inherently associated with a potential financial
[or economic] consequence, not just that the event
or contingency have some potential downstream
financial consequence.” Assad, 2026 WL 2543846, at
*12. That is why “the other subparts of the definition
of ‘swap’ refer ‘almost exclusively to financial
measures, indices, or instruments.” Ibid.; see 7 U.S.C.
§1a(47)(A)(1), (ii1). Yet the outcome of a sports game—
the Phillies beating the Braves—is not “joined or
connected” with a financial instrument. And how many
touchdowns Saquon Barkley will score in a particular
game is not financial in nature either. So while Dodd-
Frank covers events that allow traders to hedge
or transfer financial risk, sports bets “do not help
institutions or investors hedge against risk; they
create risk, largely for ordinary consumers.” Assad,
2026 WL 2543846, at *10; Appellee’s Br. at 45, Kalshi
v. CFTC, No. 24-5205, 2024 WL 4802698 (CADC
Nov. 15, 2024) (Kalshi admitting that “in general,
contracts relating to games” are “unlikely to serve any
‘commercial or hedging interest”).

The Third Circuit’s contrary holding would expand
the CFTC’s jurisdiction to an absurd degree. The
majority’s cursory holding that “[t]he outcome of a
sports event certainly can be associated with a
potential financial, economic, or commercial consequence”
simply waves away the reality that, on this view,
“anything” could “fall under the CFTC’s jurisdiction.”
App.8. The Third Circuit merely responded that such
scenarios—where “bingo games to ping-pong matches”
fall under the CFTC’s authority—are fanciful or could
be fixed by the CFTC’s power to “further define’
swaps.” See App.8-9 (majority) (quoting 15 U.S.C.
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§8302(d)(1)); App.22 (Roth, J., dissenting). But this is
not fanciful, as the Ninth Circuit observed: “Kalshi
offers trading on the outcome of table tennis games,”
yet can identify no distinction on its own interpreta-
tion between those table tennis games and a regional
ping-pong match. Assad, 2026 WL 2543846, at *11.
And on the latter, federal courts “decide all relevant
questions of law,” Loper Bright Enters. v. Raimondo,
603 U.S. 369, 411, 413 (2024); they cannot adopt
interpretations of statutes with absurd consequences
with only a hope that an agency will later walk them
back.

The consequences of the Third Circuit’s construction
are absurd not only for what swaps it allows, but for
conduct it inexorably prohibits. Congress in 2010 not
only added “swaps” to the exclusive jurisdiction of the
CFTC, 7 US.C. §2(a)(1)(A), but funneled swaps to
CFTC-registered markets by making it generally
“unlawful for any person” to “enter into a swap unless
the swap is entered into on” a designated contract
market, id., §2(e). In other words, if “swaps” actually
include sports bets, CFTC-registered markets become
the only place that they can be offered, suggesting
casinos across the Nation have been flouting federal
law since 2010. The Third Circuit responded only by
noting that Kalshi is not itself seeking such a holding,
see App.10 n.2, but that is no answer to the logical and
structural implications of its statutory interpretation.

2. As Judge Roth correctly concluded, even if sports
bets are “swaps,” the Dodd-Frank Act still would not
preempt state sports-gambling laws.

a. The Third Circuit wrongly applied field preemp-
tion here. Field preemption applies in the “rare” case
in which “Congress legislated so comprehensively in a
particular field that it left no room for supplementary
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state legislation.” Kansas v. Garcia, 589 U.S. 191, 208
(2020). It “must be grounded in the text and structure
of the statute at issue.” Ibid. But all Kalshi cites is a
single phrase giving the CFTC “exclusive jurisdiction”
over “swaps” traded on registered markets. 7 U.S.C.
§2(a)(1)(A). That provision just “separate[s] the
functions of the [CFTC] from those of the [SEC] and
other [federal] regulatory agencies.” Merrill Lynch,
Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353,
386 (1982). That is, it means the CFTC’s authority is
exclusive as to other federal agencies, not exclusive as
to the States’ longstanding gaming authority. And field
preemption cannot be “based on nothing more than a
statute granting regulatory authority over that
subject matter to a federal agency.” Kurns v. R.R.
Friction Prods. Corp., 565 U.S. 625, 638 (2012) (Kagan,
dJ., concurring); id., at 640-41 (Sotomayor, J., concurring
in part) (same). “Congress must do much more to oust
all of state law.” Id., at 638 (Kagan, J., concurring).

It has not done so. To the contrary, federal law
recognizes States’ principal role in regulating
gambling. Four years after establishing the CFTC,
Congress in another law confirmed the States “have
the primary responsibility for determining what forms
of gambling may legally take place within their
borders.” 15 U.S.C. §3001(a). And Congress has
repeatedly enshrined this principle across numerous
federal laws by incorporating state gambling laws. See
supra at 23 (citing Indian Gaming Regulatory Act and
Wire Act). So “legalization of sports gambling requires
an important policy choice” by States. Murphy, 584 U.S.,
at 486. That “Congress has indicated its awareness of
the operation of state law in a field of federal interest,
and has nonetheless decided to stand by both concepts”
makes clear that field preemption is inapplicable.
Wyeth v. Levine, 555 U.S. 555, 575 (2009). Indeed, were
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the decision below correct, Murphy is missing a key
caveat: States can make their own choices regarding
sports gambling, except if companies evade them by
simply self-certifying sports bets with the CFTC.

Other language in the Act further undermines any
inference that Congress intended to preempt the field
of sports betting with this exclusive-jurisdiction
provision. The Act has two distinct preemption clauses.
The first “supersede[s] and preempt[s] the application
of any” state law “that prohibits or regulates gaming
or the operation of bucket shops” in certain inappli-
cable situations. 7 U.S.C. §16(e)(2). The other preempts
state insurance laws as applied to swaps. Id., §16(h).
That latter “would be pure surplusage if Congress had
intended to occupy the entire field” of derivatives
trading, including swaps, to the exclusion of state law.
See Wis. Pub. Intervenor v. Mortier, 501 U.S. 597, 613
(1991). “Congress’ enactment of a provision defining
the pre-emptive reach of a statute implies that
matters beyond that reach are not pre-empted,”
Cipollone v. Liggett Grp., 505 U.S. 504,517 (1992), a far
cry from classic field preemption. Plus, Congress also
included two savings clauses for a range of state laws,
sharply undermining the idea that Congress wished to
displace States from the entire field. Supra at 8-9.

b. Nor does conflict preemption aid Kalshi. Conflict
preemption exists only “where it is impossible for a
private party to comply with both state and federal
law,” Crosby v. Nat’l Foreign Trade Council, 530 U.S.
363, 372-73 (2000), or where state law poses an
obstacle to the federal law’s “text and structure,”
Garcia, 589 U.S., at 208. Neither applies here. Kalshi
is not prohibited from offering sports bets in New
Jersey as long as it obtains a sports-wagering license.
See N.J. Stat. Ann. §5:12A-11(c). And Congress
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authorized the CFTC to ban any transactions
involving “gaming” and “activity that is unlawful
under any Federal or State law”—and it has done so. 7
U.S.C. §7a-2(c)(5)(C)(1). So by Congress’s own choice,
there is no conflict between the Act and the States’
sports-wagering laws.

To the contrary, a holding that the inclusion of one
word in Dodd-Frank displaced the entire body of state
sports-gambling laws for bets offered on a CFTC-
registered market is the quintessential elephant in a
mousehole. Finding that the Act impliedly displaces
state sports-gambling laws is an “astonishing” conclusion
that has grave “economic and political consequences”™—
and is thus a decision one expects Congress to make
clearly. Learning Res. v. Trump, 607 U.S. 229, 246
(2026); W. Virginia v. EPA, 597 U.S. 697, 721 (2022).
That is especially so because this would represent a
“significant change in the sensitive relation between
federal and state” jurisdiction in an area of “traditional
state authority.” Bond v. United States, 572 U.S. 844,
858-59 (2014); Greater New Orleans Broad. Ass’n, Inc.
v. United States, 527 U.S. 173, 187 (1999) (emphasizing
that federal law historically “reflect[ed] a decision to
defer to, and even promote, differing gambling policies
in different States”). That no one noticed Congress’s
decision in 2010 to displace state gambling laws in
favor of CFTC regulation, least of which this Court in
Murphy, is telling.

The majority and Kalshi confront another problem
too: Congress took pains to make clear swaps should
not extend to gambling, which makes it difficult to say
Congress was preempting state gambling laws.
Congress clarified the CFTC “may determine” that
“agreements, contracts, transactions, or swaps in
excluded commodities that are based upon the
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occurrence, extent of an occurrence, or contingency” by
“a designated contract market” are “contrary to the
public interest” and therefore prohibited if “the
agreements, contracts, or transactions involve,” among
other things, “gaming” or “activity that is unlawful
under any Federal or State law.” 7 U.S.C. §7a-
2(c)(5)(C)(1). It is thus passing strange to say Dodd-
Frank impliedly preempts state gambling laws,
especially given the other federal laws that leave a
place for such state statutes.

In reaching the opposite conclusion, the Third
Circuit wrongly feared “state regulation” of sports
gambling would create “the patchwork that Congress
replaced wholecloth by creating the CFTC.” App.13.
The panel missed the point: companies are subject to
state and federal laws all the time, from antitrust to
securities to consumer protection. So there must be
something in this statutory scheme to prove that
Congress ousted States from regulating sports gam-
bling. But there is no evidence of Congress’s decision
“to supersede states’ ‘historic police powers’ over
gambling regulation.” App.29 (Roth, J., dissenting).
States have always maintained the primary police
powers for health and safety matters, including for
gambling. See supra at 20-21. Nothing in the Act gives
the CFTC unprecedented authority to become the sole
regulator of sports gambling in this country, much less
gives companies a get-out-of-50-state-laws-free pass
by self-certifying their bets on a CFTC-registered market.
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CONCLUSION

The Court should grant the petition.
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APPENDIX A

U.S. COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 25-1922

KALSHIEX, LLC
V.

MARY JO FLAHERTY; DIVISION OF GAMING
ENFORCEMENT; JAMES T. PLOUSIS;
ALISA COOPER; CASINO CONTROL COMMISSION;
MATTHEW J. PLATKIN; JOYCE MOLLINEAUX

MARY JO FLAHERTY; MATTHEW J. PLATKIN,
Appellants

Appeal from the U.S. District Court, D.N.J. Judge
Edward S. Kiel, No. 1:25-cv-02152

Before: CHAGARES, Chief Judge, PORTER, and
RoTH, Circuit Judges

Argued Sep. 10, 2025; Decided Apr. 6, 2026

OPINION OF THE COURT PORTER, Circuit Judge.

KalshiEX LLC (“Kalshi”) moved preliminarily to
enjoin the New Jersey Division of Gaming Enforce-
ment from enforcing state law against Kalshi’s
sports-related event contracts. The District Court
granted Kalshi’s motion. Because Kalshi has demon-
strated a reasonable chance of success on its argu-
ment that the Commodity Exchange Act (“the Act”)
preempts otherwise applicable state law, we will
affirm.
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1

Kalshi is a financial services company that oper-
ates a designated contract market (“DCM”) licensed
by the Commodity Futures Trading Commission
(“CFTC”), on which it offers event contracts, a type of
derivative. Derivatives are financial tools that miti-
gate risk and derive their value from some under-
lying asset. Kalshi’s event contracts “identify an
event with multiple possible outcomes, a payment
schedule for those outcomes, and an expiration date.
The contract’s value is determined by market forces,
which means its price fluctuates from the time of its
creation to its expiration based on perceptions about
the event’s likelihood.” Appellee’s Brief at 9. Kalshi
customers can buy and trade on predictions about all
sorts of events: political elections, movie box office
numbers, and even the weather. For example, an
event contract could ask whether an earthquake will
take place in a certain city on a certain date. A
purchaser may then trade on either “yes” or “no.” If
the earthquake does occur in the city on the date, the
“yes” positions would be paid out.

In December 2024, one of Kalshi’s competitors
started offering event contracts on the outcome of
sports events. A month later, Kalshi began offering
the same type of event contract. Two months later,
New dJersey sent Kalshi a cease-and-desist letter
stating that Kalshi’s listing of sports-related event
contracts violates New dJersey’s constitution and
gambling laws that prohibit betting on collegiate
sports. It threatened to seek “any measures available
under New Jersey law” if Kalshi did not promptly
end its sports betting activities in New Jersey and
void any existing wagers. Joint Appendix (“J.A.”) at
38. Violations of the applicable law are punishable as
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“crimel[s] of the fourth degree” subject to fines up to
$100,000. N.J. Stat. Ann. §§ 5:12A-11(c), 2C:43-2.

Kalshi immediately commenced this action in the
United States District Court for the District of New
Jersey, seeking preliminarily to enjoin New Jersey
from enforcing its law. The District Court granted the
injunction, finding that Kalshi had a reasonable
likelihood of success, faced irreparable harm, and
that the public interest is not served by enforcing an
unconstitutional law. New Jersey appealed.

II

The District Court had jurisdiction under 28 U.S.C.
§ 1331. We have jurisdiction under 28 U.S.C.
§ 1292(a)(1).

We review the District Court’s “findings of fact for
clear error, its conclusions of law de novo, and the
ultimate decision granting the preliminary injunction
for an abuse of discretion.” Mallet and Co. Inc. v.
Lacayo, 16 F.4th 364, 379 n.17 (3d Cir. 2021) (quoting
Bimbo Bakeries USA, Inc. v. Botticella, 613 F.3d 102,
109 (3d Cir. 2010)). Preliminary injunctions are
governed by a well-established four-part test. The
first two are the most important threshold factors:
“likelihood of success on the merits” and whether the
party seeking the injunction “is more likely than not
to suffer irreparable harm in the absence of
preliminary relief.” Id. at 380 (quoting Reilly v. City
of Harrisburg, 858 F.3d 173, 179 (3d Cir. 2017)). If
those two factors are met, the court balances them
along with two others: the balance of equities and the
public interest. Del. State Sportsmen’s Ass’n v. Del.
Dep’t of Safety & Homeland Sec., 108 F.4th 194, 202
(3d Cir. 2024). Factors three and four “merge when
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the Government is the opposing party.” Id. at 205
(quoting Nken v. Holder, 556 U.S. 418, 435 (2009)).

III

Kalshi has met its burden for preliminary in-
junctive relief. The parties contest whether the
CFTC’s exclusive jurisdiction over DCMs as conferred
by the Act preempts New Jersey gambling laws and
the state constitution’s prohibition on collegiate
sports betting. New Jersey frames the issue broadly
(regulating all sports gambling) rather than narrowly
(regulating trading on federally designated contract
markets). The text of the Act suggests that the
narrow framing is the better reading. The Act
preempts state laws that directly interfere with
swaps traded on DCMs. Kalshi’s sports-related event
contracts are swaps traded on a CFTC-licensed DCM,
so the CFTC has exclusive jurisdiction. The District
Court did not abuse its discretion by finding that
Kalshi would more likely than not suffer irreparable
harm absent the preliminary injunction and that the
remaining preliminary injunction factors also weigh
in favor of Kalshi.

A

The parties’ arguments focus on the first factor:
likelihood of success on the merits. For that factor,
the moving party must show that “there is a reason-
able chance, or probability, of winning.” Mallet, 16
F.4th at 380 (citation modified). “Reasonable” does
not mean “more likely than not,” but it does mean
“significantly better than negligible.” Id. The District
Court concluded that Kalshi demonstrated a likeli-
hood of success on its argument that the Act
preempts New Jersey law from reaching into CFTC-
licensed DCMs. We agree.
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The Act, first passed in 1936, regulates derivatives
markets. At first, the law did not preempt state
regulation in the area. But that resulted in a patch-
work of state regulations, so Congress amended the
Act in 1974 and created the CFTC to oversee trading
on federally designated “contract market[s].” 7 U.S.C.
§ 2(a)(1)(A). The CFTC has an array of powers to
investigate and prohibit contracts. Initially, there is a
long and involved process before the CFTC will
officially “designate” a prospective contract market.
See generally 7 U.S.C. § 7. Once designated, a DCM
does not need pre-approval before listing contracts,
although it must self-certify compliance with the
applicable laws and regulations. 7 U.S.C. § 7a-2(c)(1).

The 1974 amendments also expanded the Act’s
reach from just agricultural products to all “goods
and articles . . . and all services, rights, and interests
. . . in which contracts for future delivery are pres-
ently or in the future dealt in.” 7 U.S.C. § 1a(9). And
in 2000, Congress expanded the Act to qualifying
events, defined as an “occurrence” or “contingency”
that is “beyond the control of the parties to the

. transaction; and associated with a financial,
commercial, or economic consequence.” 7 U.S.C.

§§ 1a(19)Gv), Gv)(D—ID.

The Dodd-Frank Act of 2010 amended the Act
again, this time adding a new class of futures known
as “swaps” and expanding the CFTC’s exclusive
jurisdiction “with respect to accounts, agreements

. . and transactions involving swaps or contracts of
sale of a commodity for future delivery . . . traded or
executed on a [DCM.]” 7 U.S.C. § 2(a)(1)(A). The Act
defines “swap” to include “any agreement, contract,
or transaction . . . that provides for any . . . payment|
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] or delivery . . . that is dependent on the occurrence,
nonoccurrence, or the extent of the occurrence of an
event or contingency associated with a potential
financial, economic, or commercial consequence.” 7

U.S.C. §§ 1a(47)(A), (A)ii). In other words, “swap”
includes event contracts.!

The Dodd-Frank Act also implemented a “[s]pecial
rule” for event contracts, giving the CFTC discreti-
onary power to review and prohibit six categories of
contracts if it concludes they are “contrary to the
public interest.” 7 U.S.C. §§ 7a-2(c)(5)(C), (C)).
Relevant here, those categories include contracts that
involve “gaming” or “other similar activity deter-
mined by the [CFTC], by rule or regulation, to be
contrary to the public interest.” 7 U.S.C. §§ 7a-
2(c)B)C)A)V)=(VI). The CFTC has codified this
power in a regulation, 17 C.F.R. § 40.11, but it has
not yet acted to review or prohibit any sports-related
event contracts. Cf. Prediction Markets, 91 Fed. Reg.
12516, 12521 (proposed March 16, 2026) (inviting
comment on the scope and public interest implic-
ations of “gaming,” and “sports competition”).

Although the Act grants the CFTC exclusive
regulatory jurisdiction over event contracts, there are
two savings clause carveouts that permit state
regulation in certain areas not covered by the Act.
The first says: “Except as hereinabove provided,
nothing contained in this section shall . . . supersede
or limit the jurisdiction at any time conferred on . . .
other regulatory authorities under the laws of the

1 The CFTC recently published an advance notice of proposed
rulemaking regarding “event contract derivatives traded on
markets commonly referred to as ‘prediction markets,” which
include sporting events contracts. Prediction Markets, 91 Fed.
Reg. 12516, 12516-17 & n.9 (proposed March 16, 2026).
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United States or of any State.” 7 U.S.C. § 2(a)(1)(A)
(emphasis added). And the second follows: “Nothing
in this section shall supersede or limit the juris-
diction conferred on courts of the United States or
any State.” Id.

2
a

In 2020, the CFTC certified Kalshi’s online
exchange as a DCM after a nine-month review
period. See KalshiEX LLC v. CFTC, No. 23-cv-3257,
2024 WL 4164694, at *4 (D.D.C. Sept. 12, 2024) (“In
2020, the CFTC authorized Kalshi . . . to list event
contracts for public trading as a DCM.”). About five
years later, Kalshi began offering sports-related
event contracts on its DCM exchange. Kalshi self-
certified compliance with the applicable laws and
regulations, so those event contracts were pres-
umptively approved under federal law. See 7 U.S.C.
§ 7a-2(c)(1). To date, the CFTC has not determined
that Kalshi’s sports-related event contracts are
contrary to the public interest. See 7 U.S.C. § 7a-
2(c)(5)(C)(ii); 17 C.F.R. § 40.11.

And though the dissent labels Kalshi’s event
contracts “gaming contracts” and argues that they
fall under the “special rule,” Dissent at 17-18, the
CFTC has chosen not to enforce its regulation against
the type of sports-related event contracts at issue
here. In fact, it has already certified many “sporting
events” contracts for listing. 91 Fed. Reg. at 12517
n.9 (citing Designated Contract Market Products,
CFTC, https://perma.cc/93Y2-K6ZT (last visited Mar.
17, 2026)).

New Jersey argues that Kalshi’s event contracts
are not “swaps” covered by the Act “because the
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outcome of a sports game is not ‘joined or connected’
with a financial, economic, or commercial instrument
or measure.” Appellant’s Brief at 23-24. But its
proposed “joined or connected” requirement raises the
bar beyond what the Act requires.

As always with statutory interpretation, “we begin
with the text.” United States v. Johnson, 114 F.4th
148, 153 (3d Cir. 2024). The Act provides that the
relevant event or occurrence need only be “associated
with a potential financial, economic, or commercial
consequence.” 7 U.S.C. § 1la(47)(A), (A){i). As the
dissent concedes, “[a] plain reading of the Act’s text
suggests that Kalshi’s sports-event contracts fit
comfortably within the statutory definition.” Dissent
at 2. That is correct. The outcome of a sports event
certainly can be associated with a potential financial,
economic, or commercial consequence. The District
Court did not clearly err when it identified numerous
affected stakeholders, including sponsors, advert-
isers, television networks, franchises, and local and
national communities. The analysis need not go
further. Because Kalshi’s sports-related event con-
tracts are traded on a CFTC-licensed DCM and
depend on event outcomes associated with economic
consequences, they fit within the Act’s definition of
“swaps” subject to the CFTC’s jurisdiction. See 7
U.S.C. §§ 2(a)(1)(A), 1a(47)(A)Gi).

New Jersey and the dissent “pile inference upon
inference” and postulate that anything from bingo
games to ping-pong matches will fall under the
CFTC’s jurisdiction. See United States v. Lopez, 514
U.S. 549, 567 (1995); see also Transcript of Oral
Argument at 18 (lines 12-22), KalshiEX, LLC v.
Flaherty, et al., No. 25-1922 (Sept. 24, 2025). But
Kalshi makes no such claim, and the District Court
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does not so broadly hold. In such far-fetched scen-
arios, Congress’s express delegation to the CTFC
and the Securities and Exchange Commission to
“further define” swaps would prove useful. 15 U.S.C.
§ 8302(d)(1); see, e.g., Further Definition of “Swap,”
77 Fed. Reg. 48208, 48246 (Aug. 13, 2012) (excluding
certain “consumer transactions” from the statutory
definition).

b

New Jersey contends that the contracts can be
regulated by the states and are not preempted by the
Act. Under the Supremacy Clause, “federal law is
supreme in case of a conflict with state law.” Murphy
v. Natl. Collegiate Athletic Ass’n, 584 U.S. 453, 477
(2018); U.S. Const. art. VI, cl. 2. It can preempt state
law either expressly or impliedly. Klotz v. Celentano
Stadtmauer & Walentowicz LLP, 991 F.3d 458, 463
(3d Cir. 2021). Implied preemption falls into two
categories, field or conflict preemption, although the
Supreme Court has recognized that “the categories of
preemption are not rigidly distinct” and that “field
preemption may be understood as a species of conflict
preemption.” Crosby v. Nat’l Foreign Trade Council,
530 U.S. 363, 372 n.6 (2000) (citation modified). We
hold that both field and conflict preemption apply.

1

The District Court considered whether the Act
impliedly preempted state regulation of DCMs and
concluded that “at the very least field preemption
applies.” J.A. 11-14. We agree. Kalshi has demon-
strated a reasonable chance of success in showing
that the text of the Act preempts otherwise app-
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licable state laws that purport to regulate sports-
related event contracts on CFTC-licensed DCMs.?

As we have recognized, “all preemption arguments
[ ] must be grounded in the text and structure of the
[federal] statute at issue.” Klotz, 991 F.3d at 463
(quoting Kansas v. Garcia, 589 U.S. 191, 208 (2020)).
Field preemption sounds a lot like express pre-
emption—“it concerns a clash between a constitu-
tional exercise of Congress’s legislative power and
conflicting state law.” Murphy, 584 U.S. at 479. That
conflicting state law is field preempted when “federal
law occupies a ‘field’ of regulation ‘so comprehend-
sively that it has left no room for supplementary
state legislation.” ” Id. (quoting R.J. Reynolds Tobacco
Co. v. Durham Cnty, 479 U.S. 130, 140 (1986); see
also Sikkelee v. Precision Airmotive Corp., 822 F.3d
680, 688 (3d Cir. 2016).

Here, the Act grants the CFTC exclusive juris-
diction over “swaps . . . traded or executed on a
[DCM],” which include Kalshi’s sports-related event
contracts. 7 U.S.C. § 2(a)(1)(A); see supra § II1.A.2.a.
The Act does have a limiting principle: it “shall [not]
supersede or preempt . . . the application of any
Federal or State statute . . . to any transaction . . .
that is not conducted on or subject to the rules of a
registered entity.” 7 U.S.C. § 16(e)(1)(B)(i) (emphasis
added). But here, registered entities include DCMs,
so that limiting principle does not apply. 7 U.S.C.
§ 1a(40)(A).

2We need not address the parties’ extra-textual arguments
related to whether the Act preempts all state gambling
regulation, because Kalshi does not argue that the Act preempts
all state gambling regulation.
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The dissent contends that DCM trading is a
subfield of futures trading, and that the Act is not
“sufficiently comprehensive . . . to preclude enforce-
ment of state laws on the same subject.” Dissent at 9.
But as our sister circuits have held, the Act preempts
state law purporting to regulate futures trading. See,
e.g., F.T.C. v. Ken Roberts Co., 276 F.3d 583, 591-92
(D.C. Cir. 2001); Am. Agric. Movement, Inc. v. Bd. of
Trade of Chi., 977 F.2d 1147, 1157 (7th Cir. 1992);
Leist v. Simplot, 638 F.2d 283, 322 (2d Cir. 1980).
This is consistent with Congress’s longtime regu-
lation of futures trading dating back to the early
twentieth century. See Bd. of Trade of Chi. v. Olsen,
262 U.S. 1, 43 (1923). Because Kalshi’s sports-related
event contracts are swaps under the Act, the District
Court properly defined the scope of field preemption
as the regulation of trading on a DCM (a form
of futures trading) rather than as gambling (a
broader and traditionally state-regulated field).? See
Schaffner v. Monsanto Corp., 113 F.4th 364, 392 (3d
Cir. 2024) (“[O]ur understanding of the scope of a pre-
emption statute . . . must rest primarily on a fair
understanding of congressional purpose . . . [drawn]
primarily from the text of the statute and from
its surrounding framework.”) (citation modified);
Sikkelee, 822 F.3d at 689 (cautioning that, when
assessing preemption, courts should avoid “inter-
preting the scope of the preempted field too broadly”).

3 While there are two savings clauses in the Act, those do not
mean that “Congress decided to allow room for state law” on
futures trading. Dissent at 13. Unlike other statutes that allow
for states to impose stricter standards or other coterminous reg-
ulation, the Act has no such allowance and preserves
jurisdiction only for state common-law actions. See infra
§III.A2.c.



12a

Thus, the District Court did not err in holding that
New Jersey law is field preempted by the Act.

11

Though the District Court limited its analysis to
field preemption, conflict preemption also prohibits
New dJersey from regulating sports-related event
contracts on CFTC-licensed DCMs. See TD Bank N.A.
v. Hill, 928 F.3d 259, 276 (3d Cir. 2019) (“[W]e may
affirm on any ground supported by the record . .. .”).

Conflict preemption “occurs when a state law
conflicts with federal law such that compliance with
both state and federal regulations is impossible, or
when a challenged state law stands as an obstacle to
the accomplishment and execution of the full purp-
oses and objectives of a federal law.” Sikkelee, 822
F.3d at 688 (citation modified); see also Silkwood v.
Kerr-McGee Corp., 464 U.S. 238, 248 (1984).

To determine whether New Jersey’s laws and
constitution stand as an obstacle to the Act, we first
determine Congress’s “full purposes and objectives” of
the Act as evidenced by “the text and structure of the
[federal] statute at issue.” Klotz, 991 F.3d at 463
(citation omitted). Here, there’s little doubt that the
Act is “a comprehensive regulatory structure to
oversee the volatile and esoteric futures trading com-
plex.” Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Curran, 456 U.S. 353, 356 (1982) (citation omitted).
As detailed above, Congress created the CFTC and
amended the Act to do away with the patchwork of
state regulations and bring futures trading on DCMs
under the exclusive jurisdiction of the CFTC. Supra
§ ITII.A.1.

Second, we ask whether the state law “stands as an
obstacle” to those objectives. Sikkelee, 822 F.3d at 688
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(citation modified). It does. Allowing New Jersey to
enforce its gambling laws and state constitution
would create an obstacle to executing the Act because
such state enforcement would prohibit Kalshi, which
operates a licensed DCM under the exclusive juris-
diction of the CFTC, from offering its sports-related
event contracts in New Jersey. This state regulation
is exactly the patchwork that Congress replaced
wholecloth by creating the CFTC. Because that
prohibition directly conflicts with the full purposes
and objectives of the Act, we need not determine
whether it would be impossible for Kalshi to comply
with both state and federal regulations. See Am.
Agric. Movement, Inc., 977 F.2d at 1156 (holding that
state laws “directly affectling] trading on or the
operation of a futures market” are conflict preempted
by the Act).

1ii
Our dissenting colleague emphasizes the “strong
presumption against preemption in areas of the law
that States have traditionally occupied.” Sikkelee,
822 F.3d at 687. But neither “[bJasic abductive
reasoning” nor construing “silence” one way or the
other can overcome the Act’s text. Dissent at 7, 21.

Even accepting the dissent’s premise that states have
long regulated gambling,* the text preempts state

4 States have long regulated intrastate gambling, but not
interstate gambling. See Churchill Downs Tech. Initiatives Co.
v. Mich. Gaming Control Bd., 162 F.4th 631, 641 n.5 (6th Cir.
2025) (“[Slince the regulation of interstate gambling isn’t a
traditional area of state regulation, the presumption against
preemption doesn’t apply.”) (emphasis in original); see also Wire
Act of 1961, 18 U.S.C. § 1084 (federal gambling law prohibiting
the interstate wire transmission of bets or wagers on any
sporting event or contest).
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gambling laws that seek to regulate futures trading,
i.e., Kalshi’s sports-related event contracts traded on
a DCM under the exclusive jurisdiction of the CFTC.
7 U.S.C. § 16(e)(1)(B)(i). Again, the federal govern-
ment has regulated the derivatives market for over a
century. See Olsen, 262 U.S. at 43 (upholding the
constitutionality of the Grain Futures Act, pred-
ecessor to the Act). And it delegated that regulation
to the CFTC, which has expertise in swaps like event
contracts. See 7 U.S.C. §§ 1a(47)(A), (A)(11); 2(a)(1)(A);
91 Fed. Reg. at 12517 (noting that the CFTC has
regulated event contracts since at least 2008);
Michael S. Selig, Chairman, Commodity Futures
Trading Comm’n, Remarks: The Next Phase of Project
Crypto: Unleashing Innovation for the New Frontier
of Finance (Jan. 29, 2026) (“[Tlhe [CFTC] has the
expertise and responsibility to defend its exclusive
jurisdiction over commodity derivatives”).

(¢

New Jersey argues that the Act’s savings clause
carve-outs preserve state jurisdiction over sports-
related event contracts on CFTC-licensed DCMs. But
the clear text of the Act says otherwise. Both
carveouts follow the Act’s grant of CFTC exclusive
jurisdiction over swaps. The first preserves state
jurisdiction “except as hereinabove provided.” 7
U.S.C. § 2(a)(1)(A) (emphasis added). That prefatory
clause indicates that swaps fall under the CFTC’s
exclusive jurisdiction. And as the District Court
recognized, the second carveout preserves jurisdiction
for state courts in common-law actions but does not
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contravene the grant of CFTC’s exclusive jurisdicti-
on.5 Id.

Congress gave the CFTC exclusive jurisdiction over
trades on DCMs, provided for continued state regu-
lation of trades conducted off DCMs, and recognized
that while event contracts could involve gaming, the
CFTC has discretionary power to review and prohibit
those contracts. Thus, it was reasonable for the
District Court to conclude that Kalshi was likely to
succeed in showing that the Act preempts New
Jersey law from reaching into Kalshi’s CFTC-licensed
DCM to ban sports-related event contracts.®

5 We agree with other circuits that carveouts for state actions
like negligence and fraud do not undermine the Act’s pre-
emptive regulation of commodity futures. See, e.g., Kerr v. First
Commodity Corp. of Boston, 735 F.2d 281, 288 (8th Cir. 1984)
(“[TThe continued existence of common law fraud actions
permitting punitive damage awards does not conflict with the
regulatory scheme established by the Act. Congress recognized
this by including [the] savings clause . . . .”); Kotz v. Bache
Halsey Stuart, Inc., 685 F.2d 1204, 1207 (9th Cir. 1982)
(“Congress clearly intended to create a single agency to regulate
the field [of futures trading] . . . It does not follow, however, that
creation of a central regulatory authority [the CFTC] means
abolition of common law rights, unless their retention would
render the regulatory scheme ineffective.”); United States v.
Brien, 617 F.2d 299, 310 (1st Cir. 1980) (“While courts have held
that the CFTA preempts state regulation of commodities
futures, it has also been held that the CFTA does not preempt
state general antifraud statutes.”) (citation omitted).

6 Other courts considering this question have also determined
that Kalshi’s sports-related event contracts on its DCM are sub-
ject to the exclusive jurisdiction of the CFTC. Kalshiex LLC v.
Orgel, No. 3:26-CV-00034, 2026 WL 474869, at *7 (M.D. Tenn.
Feb. 19, 2026) (“The court finds that Kalshi is likely to succeed
on the merits because sports event contracts are “swaps” and
conflict preemption applies.”); Blue Lake Rancheria v. Kalshi
Inc., No. 3:25-cv-6162, 2025 WL 3141202, at *7 (N.D. Cal. Nov.
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The remaining preliminary-injunction factors, on
balance, tip the scale in favor of Kalshi. As for irr-
eparable harm, the moving party must demonstrate
“potential harm which cannot be redressed by a legal
or an equitable remedy following a trial.” Ramsay v.
Nat’l Bd. of Med. Exam’rs, 968 F.3d 251, 262 (3d Cir.
2020) (quotation omitted). New Jersey threatened
Kalshi with civil and criminal penalties. See Morales
v. Trans World Airlines, Inc., 504 U.S. 374, 381
(1992) (“When enforcement actions are imminent . . .
there is no adequate remedy at law.”). The District
Court did not abuse its discretion when it held that,
absent injunctive relief, Kalshi would suffer economic
and reputational harm, including loss of business and
goodwill. See Kos Pharms., Inc. v. Andrx Corp., 369
F.3d 700, 726 (3d Cir. 2004) (“Grounds for irreparable
injury include loss of control of reputation, loss of
trade, and loss of good will.”). The District Court
pointed to a concrete example of lost business: a
trading partner refused to list Kalshi event contracts
in New Jersey because of a similar cease-and-desist
letter.

The District Court also did not abuse its discretion
by balancing the equities and public interest factors
in favor of Kalshi. If the Act preempts New Jersey
law, then the public interest is best served by en-

10, 2025) (“Plaintiffs have not shown the Court has jurisdiction
to decide whether Kalshi’s event contracts violate the [Act].
That decision belongs to the [CFTC], which has ‘exclusive
jurisdiction’ over its contract markets.”); see also KalshiEX LLC
v. Flaherty, No. 25-cv-02152, 2025 WL 1218313, at *6 (D.N.d.
Apr. 28, 2025) (“I am persuaded that Kalshi’s sports-related
event contracts fall within the CFTC’s exclusive jurisdiction

D).
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forcing the Act. See N.J. Retail Merchs. Ass’n v.
Sidamon-Eristoff, 669 F.3d 374, 389 (3d Cir. 2012)
(“[Tlhe public interest [is] not served by the
enforcement of an unconstitutional law.”). Because
we agree with the District Court that Kalshi has
shown likelihood of success on its argument that the
CFTC’s exclusive jurisdiction over DCMs preempts
New Jersey gambling laws and the state constitution,
we conclude that the public interest factors tip
toward Kalshi.

ok Kk

Because the likelihood-of-success and irreparable-
harm factors favor Kalshi, and the last factors largely
turn on a determination of the merits, the District
Court did not abuse its discretion by granting the
preliminary injunction. We will affirm.
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ROTH, Circuit Judge, dissenting.

When I went on the Kalshi page for the Carolina
Panthers vs. Tampa Bay Buccaneers football game
scheduled for January 3, 2026, I could have bet on
the winner (game outcome).! I could have also bet on
whether I believed Tampa Bay would win by more
than 2.5 points (point spread), whether the two teams
would collectively score 45 or more points (game
props), or whether former Tampa Bay wide receiver
Mike Evans would score a touchdown (player props).2
These offerings are virtually indistinguishable from
the betting products available on online sportsbooks,
such as DraftKings and FanDuel. While online
sportsbooks are regulated by states such as New
Jersey, Kalshi asserts that it is outside the bounds of
state regulation because it does not offer gambling
products. Instead, Kalshi contends its offered sports-
event contracts are swaps, subject to the exclusive
jurisdiction of the CFTC. The Majority agrees,
holding that Kalshi’s registration as a DCM and
branding of its wagers as sports-event contracts are
acts of alchemy that transmute its products from
sports gambling to futures trading. I see Kalshi’s
actions as a performative sleight meant to obscure
the reality that Kalshi’s products are sports
gambling. Because Kalshi is facilitating gambling, it
can be subjected to state regulation.

The Majority’s preemption analysis fails to adequ-
ately consider the presumption against preemption,

! Carolina at Tampa Bay, KALSHI, https:/kalshi.com/mark
ets/kxnflgame/professional-football-game/kxnflgame-26jan04car
tb[https:/perma.cc/ZG4E-RPAH?type=image] (last visited Jan.
2, 2026).

21d.


https://kalshi.com/markets/kxnflgame/professional-football-
https://kalshi.com/markets/kxnflgame/professional-football-
https://perma.cc/ZG4E-
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which applies with special force here because gam-
bling has traditionally been regulated by the states.?
I believe that when taking into account the pres-
umption against preemption, the application of New
Jersey’s gambling laws to Kalshi’s sports-event con-
tracts is not field preempted. I would also hold that
conflict preemption does not apply because Kalshi is
not precluded from complying with both New Jersey
and federal law, and because New dJersey’s regu-
lations do not undermine the congressional objectives
behind the Act. Accordingly, because Kalshi cannot
demonstrate a likelihood of success on the merits and
show that New Jersey’s gambling laws are federally
preempted, I respectfully dissent.

L.

Before I delve into the preemption analysis, I
would like to briefly address the Majority’s holding
that Kalshi’s sports-event contracts fall within the
Act’s definition of swaps. Both parties make comp-
elling arguments in support of their respective posi-
tions. On the one hand, Kalshi is correct that the
statutory definition of swaps is broad, with the Act
defining swaps as “any agreement, contract, or
transaction . . . that provides for any purchase, sale,
payment, or delivery . . . that is dependent on the
occurrence, nonoccurrence, or the extent of the
occurrence of an event or contingency associated with
a potential financial, economic, or commercial conseq-
uence.”* A plain reading of the Act’s text suggests
that Kalshi’s sports-event contracts fit comfortably
within the statutory definition.

3 See infra Section II.

+7U.S.C. § 1a(47)(A).
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On the other hand, we should not read statutes
literally “if reliance on that language would defeat
the plain purpose of the statute,” or would “defly]
rationality.”® As New Jersey argues, Kalshi’s prof-
fered definition would likely encompass virtually
every kind of wager that could exist, including classic
casino games and charity raffles. After all, even a bet
over the outcome of a friendly neighborhood ping
pong match may have a “potential financial . . .
consequence” because one of the bettors would reap a
financial reward based on the match’s outcome.’
Moreover, because the trading of swaps outside
DCMs is illegal under 7 U.S.C. § 2(e), any individual
who engages in gambling outside of a DCM would
commit a felony were we to take the definition of
swaps to its logical extreme. Congress could not have
intended for such a rationality-defying outcome.

The Majority contends that my concerns with the
potential consequences of Kalshi’s proffered swaps
definition are based on a pile of “inference upon
inference,”® but I rely on no inferences whatsoever. I
simply apply the definition to the real world and
articulate the ramifications as I see them. In any
event, because I would rule against Kalshi on the
basis of preemption,® I need not—and will not—
decide whether Kalshi’s sports-event contracts fall
within the statutory definition of swaps. That said, as
I have laid out above, the question of whether sports-

5 Bob Jones Univ. v. United States, 461 U.S. 574, 586 (1983).

6 Riccio v. Sentry Credit, Inc., 954 F.3d 582, 588 (3d Cir. 2020)
(internal citation and quotation marks omitted).

"7U.S.C. § 1a(47)(A) (emphasis added).
8 Maj. Op. 8.
9 See infra Sections III and IV.
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event contracts are swaps is a thorny issue with the
potential to radically upend the legal landscape gov-
erning the gambling industry, and I am not con-
vinced the Majority’s analysis does this issue justice.

II.

Turning to preemption, I believe it is first imp-
ortant to provide a brief overview of the presumption
against preemption, a bedrock principle of pre-
emption law that the Majority incorrectly believes to
be inapplicable. Courts cannot find preemption un-
less Congress’s “clear and manifest purpose” was for
the federal law to supersede “the historic police
powers of the States.” 1° Preemption principles
counsel that a close call weighs against a finding of
preemption. The presumption against preemption
applies with special force when Congress has
legislated in a field traditionally occupied by the
states.!

Throughout U.S. history, gambling regulation has
been largely left to the state legislatures.!? Courts
have noted that gambling is a potentially harmful

10 Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).

1 Altria Grp., Inc. v. Good, 555 U.S. 70, 77 (2008) (citing
Medtronic, Inc. v. Lohr, 518 U.S 470, 485 (1996)).

12 See Ah Sin v. Wittman, 198 U.S. 500, 505—06 (1905) (“The
suppression of gambling is concededly within the police powers
of a state.”); WV Ass'n of Club Owners & Fraternal Serus., Inc. v.
Musgrave, 553 F.3d 292, 302 (4th Cir. 2009) (“It is well
recognized that regulating gambling is at the core of the state's
residual powers as a sovereign in our constitutional scheme.”);
Filynt v. Bonta, 131 F.4th 918, 932 (9th Cir. 2025) (“Gambling
does not involve an inherently national system of regulation,
given the states’ long-understood authority in this area.”).
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“vice activity,”!® which states may regulate under
their police powers to promote the “welfare, safety,
and morals” of their citizens.* While federal gam-
bling laws exist, they generally supplement state
laws by targeting areas outside state jurisdiction,
such as U.S. territorial waters,!® Native American
lands,'® and the channels and instrumentalities of
interstate commerce. 7 These federal laws also
contain non-preemption provisions allowing for state
gaming regulations.!® Congress in 1978 summarized
the federal-state balance in gambling laws as follows:

[Tlhe States should have the primary
responsibility for determining what forms of
gambling may legally take place within their
borders; the Federal Government should
prevent interference by one State with the
gambling policies of another, and should act
to protect identifiable national interests; and
in the limited area of interstate off-track
wagering on horseraces, there is a need for
Federal action to ensure States will continue
to cooperate with one another in the acc-
eptance of legal interstate wagers.!®

13 Greater New Orleans Broad. Ass’n v. United States, 527
U.S. 173, 185 (1999).

14 Artichoke Joe’s Cal. Grand Casino v. Norton, 353 F.3d 712,
737 (9th Cir. 2003).

1518 U.S.C. §§ 1081-83 (Gambling Ship Act).
1615 U.S.C. § 1175 (Johnson Act).
1718 U.S.C. § 1084 (Wire Act).

18 See e.g., 18 U.S.C. §§ 1082(a), 1083(a) (Gambling Ships
Act); 15 U.S.C. § 1172(a) (Johnson Act); 18 U.S.C. § 1084(b)
(Wire Act).

1915 U.S.C. § 3001(a) (emphasis added).
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Several states allowed certain forms of sports
betting until Congress in 1992 passed the Pro-
fessional and Amateur Sports Protection Act
(PASPA), which barred states from authorizing
sports betting.? This federal prohibition on sports
betting continued until 2018, when the Supreme
Court in Murphy v. NCAA held that PASPA’s pre-
emption provision was unconstitutional and without
effect. ! The Court explained that “Congress can
regulate sports gambling directly, but if it elects
not to do so, each State is free to act on its own.”??
Congress did not, so states did. As of July 2025,
nearly 40 states have legalized sports gaming in
some form or another. Many of these states use
gaming taxes to fund public programs, and have
adopted comprehensive regulatory schemes to protect
the public from gambling addiction.

Of course, if Kalshi is correct that its products are
not gambling, then discussion about the states’
preeminent role in regulating gambling is moot. It is
difficult, however, to take Kalshi’s argument at face
value when its marketing materials, such as the
Instagram posts below, routinely refer to its products
as “sports betting:”?

20 See 28 U.S.C. §§ 3701-04.
2 Murphy v. NCAA, 584 U.S. 453, 479-80 (2018).
22 Id. at 486.

2 Casino Ass’n of New Jersey Br. at 24 (citing Dustin Gouker,
Ten Times Kalshi Said People Could Bet On Things, Event
Horizon (Apr. 3, 2025), https://tinyurl.com/5a6x8kan.


https://tinyurl.com/5a6x8kan.
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Marketing materials such as these, coupled with
the fact that Kalshi’s sports related offerings are a
dead ringer for the products offered by state-regu-
lated online sportsbooks, make it difficult for me to
accept the proposition that Kalshi is not facilitating
gambling. Basic abductive reasoning tells us that if it
looks like gambling, talks like gambling, and calls
itself gambling, it’s gambling.

The Majority believes the presumption against
preemption does not apply because federal law gov-
erns interstate gambling. That fact is inapposite,
however, because New Jersey does not seek to regu-
late interstate gambling—it only claims jurisdiction
over Kalshi’s sports betting activity occurring within
the state. The historical tradition of states having the
dominant interest in intrastate gambling regulations
means that our court must “start with the ass-
umption that the historic police powers of the States
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were not to be superseded by the Federal Act”?* when
applying the preemption analysis to New Jersey’s
gambling laws. As the party asserting preemption,
Kalshi bears the burden of overcoming this pres-
umption.

III.

The Majority holds that New Jersey’s gambling
laws as applied to Kalshi are field preempted because
the Act grants the CFTC exclusive jurisdiction over
trading on DCMs. The Majority believes the CFTC’s
occupation of the field of DCM trading gives it the
sole authority to regulate Kalshi because it is a DCM.
There are two issues with the Majority’s holding.
First, the Majority assumes that the relevant field is
trading on DCMs when DCM trading is in fact better
thought of as a subfield of futures trading. Because
the federal occupation of a subfield cannot overcome
the presumption against preemption, the CFTC’s
occupation of the subfield of DCM trading is insuf-
ficient to preempt state gambling laws. Second, the
Majority inadequately addresses the fact that the Act
contains savings clauses, which are incompatible
with field preemption.

A.

Although I agree with the Majority that the Act’s
text indicates that federal law occupies the field of
DCM trading, I disagree with the Majority’s holding
that DCM trading is the relevant field for our
preemption analysis. In fact, the Majority does not
bother with methodically determining the proper
field for preemption purposes and instead assumes

% Medtronic, Inc., 518 U.S. at 485 (internal quotation mark
omitted).
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that the pertinent field is trading on DCMs because
“Kalshi’s sports-related event contracts are swaps
under the Act.”*

The Majority is mistaken in doing so because
identifying the appropriate field is fundamental for
this analysis.?® Not all fields are created equal. For
field preemption to apply, the field must be “suffi-
ciently comprehensive” or “so dominant that the
federal system will be assumed to preclude enforce-
ment of state laws on the same subject.”?” Subjects
where field preemption have been found to apply
include broad areas of law such as foreign affairs,
international relations, and immigration. 2 DCM
trading is not the sort of comprehensive field where
the federal interest is so dominant that Congress
intended for the “complete ouster of state power.”?®
Rather, DCM trading is a subfield of futures trading,
which the Supreme Court has noted is “a comp-
rehensive regulatory structure to oversee the volatile
and esoteric futures trading complex.”3°

% Maj. Op. 11.

%6 Kansas v. Garcia, 589 U.S. 191, 208 (2020) (“In order to
determine whether Congress has implicitly ousted the States
from regulating in a particular field, we must first identify the
field in which this is said to have occurred.”).

2T Farina v. Nokia Inc., 625 F.3d 97, 121 (3d Cir. 2010)
(citations omitted).

2 A. Scalia & B. Garner, Reading Law: The Interpretation of
Legal Texts 290, 291 (2013) (“Field preemption is much more
likely to be found when the federal statute deals with an area
that the federal government has traditionally controlled, such as
foreign affairs, international relations, and immigration.”).

2 DeCanas v. Bica, 424 U.S. 351, 357 (1976).

30 Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456
U.S. 353, 356 (1982).
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The CFTC’s occupation of the subfield of DCM
trading is insufficient to preempt state gambling
laws because of the presumption against preemption.
When Congress gave the CFTC jurisdiction over
swaps, there was no “clear and manifest purpose”
for federal law to supersede states’ “historic police
powers” over gambling regulation.3! After all, the
CFTC has no expertise in the sports gaming ind-
ustry.?? If Congress wanted the CFTC to serve as a
kind of national sports gaming commission, it would
not have stated its intention “in so cryptic a fash-
ion.”33

Both Kalshi and the Majority argue that the pres-
umption against preemption is inapplicable because
“the federal government has regulated the deriva-
tives market for over a century.”®* Yet, the presence
of federal regulation, however longstanding, “does not
by itself defeat the application of the presumption.”®
The only federal law in this area that touches on
gaming is the Dodd-Frank Act’s “special rule” for
event contracts (Special Rule), which gives the CFTC
the authority to prohibit event contracts involving
gaming. * The Special Rule, however, has only

31 Rice, 331 U.S. at 230.

32 See West Virginia v. EPA, 597 U.S. 697, 729 (2022) (“When
[an] agency has no comparative expertise in making certain
policy judgments, we have said, Congress presumably would not
task it with doing so.”) (internal quotation marks omitted).

33 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120,
123 (2000).

34 Maj. Op. 14.

3% Farina, 625 F.3d at 116. See also Wyeth v. Levine, 555 U.S.
555, 565 n.3 (2009) (applying presumption despite federal
regulations existing “for more than a century”).

%67 U.S.C. § 7a-2(c)(5)(C)(1).
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existed since the passage of Dodd-Frank in 2010, and
can hardly be considered longstanding. In addition,
Dodd-Frank’s legislative history has only a brief
discussion of “gaming,”3” further highlighting the lack
of federal regulation in this field.

The question of whether the federal occupation of a
subfield can preempt state law, especially when the
federal law overlaps with an area traditionally
dominated by the states, cannot be answered by field
preemption principles. Federal law may fully occupy
a discrete subfield while leaving adjacent or over-
lapping fields to be governed under the conflict pre-
emption framework.?® Ultimately, the Majority errs
because it fails to recognize that DCM trading is a
subfield and disregards the presumption against pre-
emption.

B.

The Majority also fails to reconcile its finding of
field preemption with the existence of two savings
clauses in the Act that preserve certain state law
causes of action. 7 U.S.C. § 2(a)(1)(A) provides that
(1) “In]Jothing in this section shall . . . supersede or

37156 Cong. Rec. S5906-07 (2010).

38 See Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 248 (1984)
(“If Congress has not entirely displaced state regulation over the
matter in question, state law is still preempted to the extent it
actually conflicts with federal law, that is, when it is impossible
to comply with both state and federal law, or where the state
law stands as an obstacle to the accomplishment of the full
purposes and objectives of Congress.” (internal -citations
omitted)); see also Farina, 625 F.3d at 121 (rejecting field
preemption claim upon concluding that Federal Commu-
nications Commission’s regulation of radiofrequency emissions
occupied the limited subfield of “areas of technical standards
and competitive market structure for cellular service”).
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limit the jurisdiction at any time conferred on . . .
regulatory authorities under the laws of the United
States or of any State” (state law carveout), and that
(2) “In]othing in this section shall supersede or limit
the jurisdiction conferred on courts of the United
States or any State” (state court carveout).®® Such
clauses are “fundamentally incompatible with comp-
lete field preemption” because they indicate that
Congress envisioned a role for state law in the field.*
A Swiss cheese-like field that allows for enclaves of
state authority cannot preempt state law because
field preemption requires complete occupation on the
part of the federal government.

The Majority waves away the presence of these
savings clauses by noting that the state law carveout
applies “except as hereinabove provided” by the grant
of exclusive jurisdiction to the CFTC.* In the
Majority’s view, that prefatory clause means that
Congress intended to occupy the field of DCM trading
regulation because the state law carveout does not
apply to matters within the CFTC’s exclusive
jurisdiction. The Majority misses the point, however.
It does not matter if § 2’s preservation of state law
causes of action is not meant to infringe on the
CFTC’s exclusive jurisdiction. The very fact that
Congress decided to allow room for state law means
that Congress chose to not completely occupy the
field.

The Majority’s position is even weaker with regard
to the state court carveout. While true that the state

37 U.S.C. § 2(a)(1)A).
4 Farina, 625 F.3d at 121.

41 Maj. Op. 15 (citing 7 U.S.C. § 2(a)(1)(A)) (emphasis in
original).
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law carveout is restricted by the “except as here-
inabove provided” language, the state court carveout
is in a completely different sentence.*? The text of the
Act therefore places no limits on the carveout for
state court jurisdiction—it is absolute and completely
unaffected by the grant of exclusive jurisdiction to
the CFTC. For that reason, I disagree with the
Majority’s holding that the state court carveout “does
not contravene the grant of CFTC’s exclusive
jurisdiction.”*?

Consequently, I would hold that the presence of
such clauses is evidence of Congress’s intent to allow
a certain amount of complementary state regulation
in this field. Accordingly, field preemption does not

apply.
IV.

Conflict preemption can occur if it is impossible to
comply with both state and federal law * (imp-
ossibility), or if state law “stands as an obstacle to the
accomplishment and execution of the full purposes
and objectives of Congress” (obstacle).*> Kalshi claims
both forms of conflict preemption, arguing that it is
impossible to comply with both New Jersey’s gam-
bling laws and CFTC requirements, and that the
application of New Jersey’s gambling laws to Kalshi’s
sports-event contracts “subverts Congress’s aim of

27U.S.C. § 2(a)(1)A).
43 Maj. Op. 15.

4 See MD Mall Assocs., LLC v. CSX Transp., Inc., 715 F.3d
479, 495 (3d Cir. 2013).

4% Hillsborough Cnty., Fla. v. Automated Med. Lab'ys, Inc.,
471 U.S. 707, 713 (1985).
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bringing futures markets ‘under a uniform set of
regulations.”*6

While the Majority does not address impossibility
preemption, it does agree with Kalshi that obstacle
preemption prevents New Jersey from regulating
Kalshi’s sports-event contracts. I would instead hold
that neither form of conflict preemption applies here.
Kalshi can comply with both New Jersey and federal
law, and New Jersey’s gambling laws as applied to
Kalshi do not frustrate the congressional objectives
behind the Act.

A.

Kalshi contends that impossibility preemption
applies because New Jersey requires that the gaming
it regulates “shall only occur within the State”” and
because New Jersey bans wagering on college sports
events involving New Jersey college teams or taking
place in the state.®® In order to comply with these
requirements, Kalshi argues that it would have to
exclude New Jersey from contracts it offers in other
states, which would violate the CFTC requirement
that a DCM provide “impartial access to its markets
and services.”* I disagree. The impartial access
requirement does not mandate that a particular
market exist for event contracts.’® Congress simply

46 Appellee Br. 30 (quoting Am. Agric. Movement, Inc. v. Bd.
of Trade of City of Chicago, 977 F.2d 1147, 1156 (7th Cir. 1992).

4"N.J. Admin. Code § 13:690-1.2(e)(2).
48 N.J. Const. art. IV, § 7, I 2(D).
49917 C.F.R. § 38.151(b).

50 See Just Puppies, Inc. v. Brown, 123 F.4th 652, 664 (4th
Cir. 2024).
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wanted the CFTC to regulate access to a market to
the extent it exists.5!

In fact, the purpose behind the impartial access
requirement was to prevent DCMs from using dis-
criminatory access requirements, like the creation of
exclusive membership standards that focus on high
net worth.®? It has nothing to do with ensuring that
event contracts are available in all states. Kalshi can
still establish different categories of market partici-
pants, such as a separate market for New Jersey
residents, as long as it does not “discriminate within
[that] particular category.”®® Kalshi has therefore not
shown that it is impossible to comply with both
federal and state laws.

B.

The Majority states “that “[a]llowing New Jersey
to enforce its gambling laws and state constitution
would create an obstacle to executing the Act” bec-
ause it would subvert Congress’s aim of ensuring that
futures markets operate under a uniform set of
regulations.’* While uniformity is an important goal
of the Act, “no legislation pursues its purposes at all
costs,” and it “frustrates rather than effectuates legis-
lative intent simplistically to assume that whatever
furthers the statute’s primary objective must be the

SLId.

52 See Core Principles and Other Requirements for
Designated Contract Markets, 75 Fed. Reg. 80572, 80579 n.51
(Dec. 22, 2010).

% Id. at 80579. During oral argument, counsel for New Jersey
noted that Sporttrade is a company that offers event contracts
in the state and has been able to comply with both New Jersey
and federal regulations.

54 Maj. Op. 13.
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law.”%5 Such broad purposes arguments “ignor|e] the
complexity of the problems Congress is called upon to
address.”* Courts cannot use the Supremacy Clause
“to elevate abstract and unenacted legislative desires
above state law.”5"

The analysis of this issue should be grounded in
the text of the statute and relevant regulations. The
Special Rule, which was added to the Act following
the passage of Dodd-Frank,%® is the only provision in
the statute that addresses gaming contracts. There-
fore, I must analyze this provision to discern whether
New Jersey’s gambling laws undermine congressional
objectives. The Special Rule states that the CFTC
“may determine that . . . [event] contracts . . . are
contrary to the public interest” if they involve
“gaming.” % Kalshi is correct that this statutory
provision alone does not prohibit the trading of
gaming contracts in DCMs, as it merely gives the
CFTC the authority to prohibit them. The CFTC
did use that authority, however, enacting Rule
40.11(a)(1), which prohibits DCMs from trading, or
accepting for clearing, event contracts that involve,
relate to, or reference gaming.®® Under the plain text
of this regulation, Kalshi’s sports-event contracts are
being offered in violation of federal law. If gaming

% Rodriguez v. United States, 480 U.S. 522, 525-26 (1987)
(emphasis in original).

% Bd. of Governors of Fed. Rsrv. Sys. v. Dimension Fin. Corp,
4 74 U.S. 361, 373-74 (1986) (internal quotation marks
omitted).

5" Va. Uranium, Inc. v. Warren, 587 U.S. 761, 778 (2019).
58 Pub. L. No. 111-203, 124 Stat. 1737 (2010).

57 U.S.C. § Ta-2(c)(5)(C)Q).

6017 C.F.R. § 40.11(a)(1).
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contracts, such as sports-event contracts, violate
federal law, state gambling laws as applied to such
contracts cannot be conflict preempted. Far from
undermining congressional objectives, New Jersey’s
gambling laws arguably complement them.

The legislative history of Dodd-Frank also indi-
cates Congress’s general disdain for gaming con-
tracts. While it is important to be mindful “that the
authoritative statement is the statutory text,” and
that “legislative history can be murky, ambiguous,
and contradictory,”! I believe that the legislative
history can be useful in providing important context
in this case because of the paucity of references to
gaming contracts in both the Act and Dodd-Frank.

The congressional record for Dodd-Frank includes
a colloquy from then Senator Blanche Lincoln of
Arkansas, who said that the Special Rule’s purposes
are “to prevent the creation of futures and swaps
markets that would allow citizens to profit from
devastating events,” “prevent gambling through
futures markets,” and “strengthen the government’s
ability to protect the public interest against gaming
contracts and other event contracts.”®? She continued:

The Commission needs the power to, and should,
prevent derivatives contracts that are contrary to the
public interest because they exist predominantly to
enable gambling through supposed “event contracts.”
It would be quite easy to construct an “event con-
tract” around sporting events such as the Super
Bowl, the Kentucky Derby, and Masters Golf
Tournament.

61 Sikkelee v. Precision Airmotive Corp., 822 F.3d 680, 697 (3d
Cir. 2016) (internal quotation marks and citation omitted).

62156 Cong. Rec. S5906 (2010).
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These types of contracts would not serve any real
commercial purpose. Rather, they would be used
solely for gambling.®

In short, Dodd-Frank’s history undermines Kalshi’s
obstacle preemption claim. Congress intended to
prohibit gambling on DCMs, and the CFTC effectu-
ated that intention through its enactment of Rule
40.11(a)(1). Kalshi asserts that its sports-event con-
tracts comply with this regulation because the CFTC
has not taken any action against its contracts. The
Majority similarly notes that “the CFTC has chosen
not to enforce its regulation against the type of
sports-related event contracts at issue here.”%* Kalshi
and the Majority overlook that agency inaction alone
cannot preempt state law,® especially not when that
inaction constitutes a failure to “adhere to its own
rules and regulations.”®® While the CFTC has rec-
ently issued an Advance Notice of Proposed Rule-
making on regulating prediction markets, ¢ Rule
40.11(a)(1)’s prohibition of gaming contracts cont-
inues to be in place. Accordingly, neither the CFTC’s
failure to enforce its own regulation nor nonexistent
rules governing event contracts are sufficient to coat
Kalshi’s self-certified gaming contracts with a sheen
of legality. They cannot be a basis to argue conflict
preemption.

63 Id. at S5906-07.
64 Maj. Op. 7.

5 Fellner v. Tri-Union Seafoods, L.L.C., 539 F.3d 237, 247 (3d
Cir. 2008) (citing Puerto Rico Dep't of Consumer Affs. v. Isla
Petroleum Corp., 485 U.S. 495, 503 (1988); Sprietsma v. Mercury
Marine, 537 U.S. 51, 6570 (2002)).

66 Reuters Ltd. v. FCC, 781 F.2d 946, 950 (D.C. Cir. 1986).
67 See Prediction Markets, 91 Fed. 12516 (Mar. 16, 2026).
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Further, a federal law does not preempt state laws
where the activity regulated by the state is merely a
peripheral concern of the federal law.%® The lack of
references to gaming contracts in Dodd-Frank indic-
ates that such contracts were a peripheral concern
when the Special Rule was enacted. This is in
contrast to New Jersey’s laws, which have the expli-
cit purpose of governing the gaming industry and are
not intended to intrude on federal regulation of the
futures markets.*°

Finally, Kalshi’s argument that New Jersey’s gam-
bling laws pose an obstacle to the accomplishment of
Congress’s goals behind the Act is undercut by the
lack of a clear congressional statement that the
Special Rule was intended to have preemptive effect.
The Act contains both a preemption and non-
preemption provision, neither of which cover trading
on DCMs. 7 U.S.C. § 16(e)(2) specifies that the Act
preempts the application of state gaming laws to
certain enumerated transactions that are exempted
or excluded from the Act.” Transactions “conducted
on or subject to the rules of a registered entity,” like
a DCM, are not on the list of enumerated trans-

%8 N.Y. Susquehanna & W. Ry. Corp. v. Jackson, 500 F.3d
238, 252 (3d Cir. 2007); see also Chi. & N.W. Transp. Co. v. Kalo
Brick & Tile Co., 450 U.S. 311, 317 (1981).

8 Ford Motor Co. v. Ins. Comm’r of Pa., 874 F.2d 926, 939 (3d
Cir. 1989) (finding no implied preemption because “the intent of
the federal scheme was to regulate the operation of federally
insured thrifts,” and thus federal law “did not preclude supp-
lemental state regulations which . . . imposed a restriction upon
the affiliations that the thrift could have and were designed
more to regulate the insurance industry rather than to control
the operation of the savings and loan industry” (alteration in
original)).

0 7U.S.C. § 16(e)(2).
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actions.” 7 U.S.C. § 16(e)(1) expressly states that the
Act does not preempt the application of state laws to
any futures contract conducted outside regulated
exchanges like DCMs.™ Since Congress’s silence can
be construed in more than one way, I would apply the
presumption against preemption and interpret the
lack of reference to DCM trading as weighing against
conflict preemption.

ok ok

For these reasons, I would hold that Kalshi cannot
demonstrate a reasonable likelihood of success on the
merits on its preemption claims. I therefore respect-
fully dissent.

1 See id.
27 U.S.C. § 16(e)(1).
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JUDGMENT

This cause came to be considered on appeal from
the United States District Court for the District of
New Jersey and was argued on September 10, 2025.

On consideration whereof, it is now ORDERED and
ADJUDGED by this Court that the District Court’s
order dated April 28, 2025, is hereby AFFIRMED.
All of the above in accordance with the Opinion of
this Court. Costs shall be taxed against the
appellants.
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APPENDIX B

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Case No. 25-cv-02152-ESK-MJS

KALSHIEX LLC,

Plaintiff,
V.

MARY JO FLAHERTY, et al.,
Defendants.

OPINION
KIEL, U.S.D.J.

THIS MATTER is before the Court on plaintiff
KalshiEX LLC’s (Kalshi) motion for a temporary
restraining order and preliminary injunction. (ECF
No. 2 (Kalshi Mot.).)! For the following reasons, the
motion will be GRANTED.

1 Kalshi stated in its moving brief that if I am able to resolve
its motion for a preliminary injunction prior to the then-
applicable compliance deadline of April 7, 2025, a temporary
restraining order would be unnecessary. (Kalshi Mot. p. 4.) The
parties thereafter agreed to extend the compliance deadline to
April 30, 2025. (ECF No. 6 (Apr. 1, 2025 Letter).) Because I am
filing this decision while the status quo remains in effect, I do
not consider whether a temporary restraining order is war-
ranted.
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I. BACKGROUND

Kalshi is a financial services company principally
located in New York that operates a derivatives
exchange and prediction market. (ECF No. 1 (Compl.)
p. 4.) Defendant New dJersey Division of Gaming
Enforcement (the Division) is an independent state
agency within the New Jersey Attorney General’s
office that promulgates rules and regulations for the
licensing and operating of gaming in New Jersey,
enforces state gaming laws and regulations, and
monitors casino operations for compliance and
conducts related investigations. (Id. pp. 4, 5.)
Defendant Mary Jo Flaherty is sued in her official
capacity as interim director of the Division. (Id. p. 4.)
Defendant New Jersey Casino Control Commission
(the Commission) is an independent state agency
that licenses casinos and related key employees. (Id.
p. 5.) Defendants James T. Plousis, Alisa Cooper, and
Joyce Mollineux are sued in their official capacities
as chairman, vice chair, and commissioner of the
Commission, respectively. (Id.) Defendant Matthew
dJ. Platkin is sued in his official capacity as Attorney
General of New Jersey. (Id.)

A. Event Contracts

A derivative is a financial instrument or contract
with a price that is directly dependent on the value of
one or more underlying assets. KalshiEX LLC wv.
Commodity Futures Trading Comm’n, Case No. 23—
03257, 2024 WL 4164694, at *1 (D.D.C. Sept. 12,
2024), stay denied, 119 F.4th 58 (D.C. Cir. 2024). An
event contract is a specific type of derivative with a
payoff based on a specified event, occurrence, or
value. Id. at *2. These contracts are generally binary,
the buyer may take a “yes” position that the specified
event will take place whereby the seller implicitly
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takes the “no” position. Id. The contract specifies the
value to be paid and may be purchased or sold at any
time prior to its expiration date. Id. When the
contract expires, the seller must pay the buyer if the
event occurs and the buyer is not paid if the event
does not occur. Id.

The Commodity Exchange Act (CEA) was enacted
in 1936 to regulate transactions on commodity fut-
ures exchanges. Derek Fischer, Note, Dodd-Frank’s
Failure to Address CFTC Quversight of Self-Regulatory
Organization Rulemaking, 115 Colum. L. Rev. 69, 69
(2015). In 1974, Congress established the Commodity
Futures Trading Commission (CFTC), which has
since maintained authority over futures trading. Id.
at 70. The 1974 amendments to the CEA were
prompted, at least in part, by concerns that states
might regulate futures markets—resulting in con-
flicting regulatory requirements—in light of inc-
reased commodities trading and other exigencies of
the time. Am. Agric. Movement, Inc. v. Bd. of Trade of
City of Chicago, 977 F.2d 1147, 1156 (7th Cir. 1992);
see also Fed. Trade Comm’n v. Ken Roberts Co., 276
F.3d 583, 590-91 (D.C. Cir. 2001) (“[TThe statute’s
legislative history repeatedly emphasizes that the
CFTC’s jurisdiction was ‘to be exclusive with regard
to the trading of futures on organized contract
markets.””) (quoting S. Rep. No. 93— 1131, at 23
(1974))).

In 2010, Congress amended the CEA through the
Dodd-Frank Act and provided the CFTC oversight
over swaps. DTCC Data Repository (U.S.) LLC v.
U.S. Commodity Futures Trading Comm’n, 25 F.
Supp. 3d 9, 12 (D.D.C. 2014). Under the CEA, a
“swap” includes an agreement, contract, or trans-
action “that provides for any purchase, sale, pay-
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ment, or delivery (other than a dividend on an equity
security) that is dependent on the occurrence,
nonoccurrence, or the extent of the occurrence of an
event or contingency associated with a potential fin-
ancial, economic, or commercial consequence.” 7
U.S.C. § 1la(47)(a)ii). An “excluded commodity” inc-
ludes an occurrence, extent of an occurrence, or
contingency that is beyond the control of the parties
and is associated with a financial, commercial, or
economic consequence. Id. at § 1a(19)@iv).

An entity seeking to be designated as a contract
market must submit an application and relevant
materials to the CFTC. 7 U.S.C. § 7(a); 17 C.F.R.
§ 38.3(a). The application must include information
sufficient to demonstrate compliance with various
core principles. 17 C.F.R. § 38.3(a)(2). It is unlawful
for any person, other than an eligible contract parti-
cipant, to enter into a swap if it is not entered on, or
subject to the rules of, a board of trade designated as
a contract market. 7 U.S.C. § 2(e). Absent limited
exceptions, the CFTC possesses exclusive jurisdiction
over futures, options, and swaps traded on desig-
nated contract markets. Dave Aron & Matt Jones,
States’ Big Gamble on Sports Betting, 12 UNLV
Gaming L.J. 53, 63 (2021) (citing 7 U.S.C.
§ 2(a)(1)(A)).

A designated contract market may seek CFTC
approval for any new contract. 7 U.S.C. § 7a—2(c)(4).
Alternatively, a designated contract market may list
a new contract and submit a certification that the
contract complies with the CEA. Id. § 7a-2(c)(1);
Saule T. Omarova, License to Deal: Mandatory
Approval of Complex Financial Products, 90 Wash. U.
L. Rev. 63, 109 (2012) (same). The CEA contains a
“[s]pecial rule” pertaining to event contracts, mean-
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ing “the listing of agreements, contracts, trans-
actions, or swaps in excluded commodities that are
based upon the occurrence, extent of an occurrence,
or contingency . . . by a designated contract market
or swap execution facility . . . .” 7 U.S.C. § 7a—
2(c)(5)(C)(1). Under the special rule, the CFTC may
determine that an agreement, contract, or trans-
action is contrary to the public interest if it involves
an activity that is unlawful under federal or state
law, terrorism, assassination, war, gaming, or a
similar activity. Id.; see also Michael P. Vandenbergh,
Kaitlin Toner Raimi & Jonathan M. Gilligan, Energy
and Climate Change: A Climate Prediction Market,
61 UCLA L. Rev. 1962, 1994 (2014) (noting the
CFTC’s jurisdiction over event contracts and
authority to determine whether they are contrary to
the public interest). In such cases, the CFTC must
take final action within 90 days absent an extension.

7 U.S.C. § 7Ta—2(c)(5)(C)1v).
B. Kalshi and the Cease-and-Desist Letter

The CFTC certified Kalshi as a designated contract
market in 2020. (Compl. p. 10.) On January 24, 2025,
Kalshi self-certified and began listing sports-related
contracts such as those buying or selling positions on
which team will advance in a given round of a college
basketball tournament. (Id. p. 11.) The CFTC has not
reviewed or prohibited Kalshi’s sports-related con-
tracts despite possessing the authority to do so. (Id.)

On March 27, 2025, the Division sent a cease-and-
desist letter to Kalshi’s chief executive officer, Tarek
Mansour. (ECF No. 1-1 (Mar. 27, 2025 Letter).) The
Division asserted that Kalshi was listing unauth-
orized sports wagers in violation of both the New
Jersey Sports Wagering Act (Sports Wagering Act)
and New Jersey Constitution. (Id. p. 2.) The Sports
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Wagering Act prohibits entities other than sports
wagering licensees—or an applicant or internet
sports pool operator acting on behalf of a licensee—
from offering sports wagering. N.J. Stat. Ann.
§ 5:12A-11(c). A violation constitutes a crime of the
fourth degree subject to a fine of up to $100,000. Id.
The New Jersey Constitution further permits wag-
ering on professional, college, and amateur sport and
athletic events, but not “on a college sport or athletic
event that takes place in New Jersey or on a sport or
athletic event in which any New Jersey college team
participates regardless of where the event takes
place.” N.J. Const. art. iv, § 7,  2(D).

The Division demanded Kalshi to immediately
cease and desist the offering of any sports wagering
to New Jersey residents and to void any existing
wagers. (Mar. 27, 2025 Letter p. 2.) The Division
provided Kalshi until 11:59 p.m. on March 28, 2025
to confirm that it had ceased sports wagering activ-
ities in New Jersey and voided existing wagers
subject to enforcement for failure to comply. (Id. p. 3.)
Kalshi and the Division were unable to reach an
agreement. (Compl. pp. 12, 13.) Kalshi then filed the
instant complaint alleging that the threat of
enforcement under the New Jersey Constitution and
Sports Wagering Act encroaches upon the CFTC’s
exclusive jurisdiction and is preempted under the
Supremacy Clause. (Id. pp. 14, 15.) Kalshi seeks
declaratory and injunctive relief. (Id. pp. 15, 16.)

The pending motion followed, wherein Kalshi ad-
vised that the parties had agreed to maintain the
status quo until April 7, 2025. (Kalshi Mot. p. 4.) I
scheduled a hearing. (ECF No. 4.) The parties
submitted a joint letter on April 1, 2025 stating that
the Division had further extended the compliance
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deadline to April 30, 2025, seeking adjournment of
the motion hearing, and setting forth a proposed
briefing schedule. (Apr. 1, 2025 Letter.) I granted the
parties’ requests (ECF No. 9) and the parties
completed motion practice, (ECF No. 15 (Defs.” Opp’n
Br.), ECF No. 17 (Kalshi Reply Br.)).

IT. PRELIMINARY INJUNCTION MOTIONS

To obtain a preliminary injunction, the movant
must demonstrate both a likelihood of success on the
merits and that it will more likely than not suffer
irreparable harm without relief. Mallet and Co. Inc.
v. Lacayo, 16 F.4th 364, 380 (3d Cir. 2021). If the two
threshold factors are met, the court moves on to the
two remaining factors—whether granting the req-
uested relief will result in an even greater harm to
the nonmovant or other interested party and whether
the public interest favors relief—and balances the
four factors together. Id. When the nonmovant is the
government, the third and fourth factors merge.
Shelley v. Metzger, 832 F. App’x 102, 104 (3d Cir.
2020).

A court may issue a preliminary injunction “only if
the movant gives security in an amount that the
court considers proper to pay the costs and damages
sustained by any party found to have been wrongfully
enjoined or restrained.” Fed. R. Civ. P. 65(c). “While,
the posting of a bond is rarely discretionary, ‘[t]he
amount of the bond is left to the discretion of court.”
Marine Elec. Sys., Inc. v. MES Fin., LLC, 644 F.
Supp. 3d 84, 96 (D.N.J. 2022) (alteration in original)
(quoting Hoxworth v. Blinder, Robinson & Co., 903
F.2d 186, 210 (3d Cir. 1990)); see also Boynes v.
Limetree Bay Ventures LLC, 110 F.4th 604, 611 (3d
Cir. 2024) (“We have held that posting a bond is
‘almost mandatory’; any exceptions are ‘rare.”
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(quoting Frank’s GMC Truck Ctr., Inc. v. Gen. Motors
Corp., 847 F.2d 100, 103 (3d Cir. 1988))).

III. DISCUSSION
A. Likelihood of Success on the Merits

To establish a likelihood of success on the merits,
the movant “must show that ‘there is “a reasonable
chance, or probability, of winning,”” which does not
require a “more-likely-than-not showing of success on
the merits.” Mallet and Co. Inc., 16 F.4th at 380
(quoting In re Revel AC, 802 F.3d 558, 568 (3d Cir.
2015) and Reilly v. City of Harrisburg, 858 F.3d 173,
179 n. 3 (3d Cir. 2017)). The parties’ arguments
related to Kalshi’s likelihood of success on the merits
turn on whether the CEA and CFTC’s jurisdiction
over designated contract markets preempt the New
Jersey Constitution and Sports Wagering Act to the
extent that the Division threatens enforcement.

1. Preemption and Party Arguments

Under the Supremacy Clause, the constitution and
laws of the United States “shall be the supreme Law
of the Land.” U.S. Const. art. VI, cl. 2. The three
general classes of preemption are express preempt-
ion, field preemption, and conflict preemption.
Pennsylvania v. Navient Corp., 967 F.3d 273, 287 (3d
Cir. 2020). Express preemption, as the name implies,
takes place when Congress expressly preempts state
law within the statute’s language. Id. Field pre-
emption applies “when Congress does not expressly
preempt state law but where “federal law leaves no
room for state regulation and that Congress had a
clear and manifest intent to supersede state law”
in that field.” Id. (quoting Sikkelee v. Precision
Airmotive Corp., 822 F.3d 680, 688 (3d Cir. 2016)).
Lastly, conflict preemption occurs “when a state law
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conflicts with federal law such that compliance with
both state and federal regulations is impossible, or
when a challenged state law stands as an obstacle to
the accomplishment and execution of the full purp-
oses and objectives of a federal law.” Id. (quoting
Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 516
(1992)).

Kalshi asserts that field preemption applies bec-
ause the text of the CEA makes clear that the CFTC
has exclusive jurisdiction over accounts, agreements,
and transactions traded on designated contract mar-
kets. (Kalshi Mot. p. 14.) This interpretation is supp-
orted by the CEA’s purported purpose and drafting
history. (Id. pp. 15-17.) The CEA’s comprehensive
regulatory scheme further demonstrates an intent to
foreclose concurrent state jurisdiction, according to
Kalshi. (Id. pp. 17, 18.)

Kalshi also contends that conflict preemption app-
lies. (Id. pp. 18-22.) Congress’s amendments to the
CEA in 1974 were intended to bring futures markets
under a uniform set of regulations and the Division’s
actions conflict with that goal. (Id. p. 19.) The CFTC
had authority to review and determine whether
Kalshi’s sports-related contracts are contrary to the
public interest but did not act. (Id. pp. 20, 21.) Kalshi
claims that subjecting it to New Jersey law would
undermine congressional calibration of force and
conflict with the CFTC’s evaluation of the public
interest. (Id.) Abruptly closing its sports-related
contracts could further place Kalshi in tension with
CFTC core principles requiring impartial access to
trading privileges and reduction of risk of price
distortion and market disruption. (Id. pp. 21, 22.)

Defendants counter that the CEA’s exclusive-
jurisdiction provision does not cover the sports-



51a

related contracts at issue because they are not
associated with a potential financial, economic, or
commercial consequence and state law still applies to
contracts that do not fall within CFTC’s exclusive
jurisdiction. (Defs.” Opp’n Br. pp. 25—-27.) Even if the
exclusive-jurisdiction provision applies, defendants
argue that its purpose was to separate CFTC and
Securities and Exchange Commission (SEC) fun-
ctions. (Id. pp. 27, 28.) The savings clauses within 7
U.S.C. § 2(a)(1)(A) and reference to state law in the
special rule for event contracts evidence intent not
to occupy the field. (Id. pp. 28-31.) Had Congress
sought to preempt state law, it would have done so.
(Id. p. 32.)

Kalshi’s conflict preemption argument stands on
shakier ground, according to defendants. (Id. pp. 37—
44.) The Sports Wagering Act complements the CEA
in ensuring financial integrity of transactions and
protecting participants from abuse. (Id. p. 38.) Absent
a small set of contracts related to collegiate athletics,
Kalshi may continue to offer its sports-related
contracts so long as it obtains New Jersey licensure.
(Id. pp. 39, 42, 43.) The CEA’s special rule for event
contracts expressly recognizes the applicability of
state law and New Jersey’s stronger protections rel-
ating to sports wagers do not stand as an obstacle to
the CEA’s regulation of event contracts, according to
defendants. (Id. pp. 40-42.)

2. Analysis

Earlier this month, a court in the District of
Nevada considered a substantially similar motion for
preliminary injunction involving Kalshi. In that case,
Kalshi sought to enjoin the Nevada Gaming Com-
mission, Nevada Gaming Control Board, and their
members from enforcing Nevada law against its
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event contracts, particularly those involving sports
and election results. KalshiEX, LLC v. Hendrick,
Case No. 25-00575, 2025 WL 1073495, at *1-2 (D.
Nev. Apr. 9, 2025). Faced with similar preemption
arguments as those presented here, the court first
concluded that the plain language of 7 U.S.C. §
2(a)(1)(A) grants the CFTC exclusive jurisdiction over
accounts, agreements, and transactions involving
swaps or contracts of sale of a commodity for future
delivery traded or executed on designated exchanges.
Id. at *5. Though the paragraph’s second sentence
provides that state regulatory authority is not
superseded, that sentence must be read in the
context of the first, which supersedes SEC and state
authority over contracts on designated exchanges. Id.
The second sentence therefore merely preserves SEC
and state authority over contracts that are not
subject to the CFTC’s exclusive jurisdiction. Id.

Even if express preemption did not apply, the
exclusive-jurisdiction language reflects an intent to
occupy the field and the defendants cited no author-
ity to the contrary. Id. at *6. As field preemption
applied and the CFTC had not disapproved of the
sports-related contracts, the defendants were unable
to impose civil or criminal penalties against Kalshi.
Id. Even if the sports-related contracts constituted
gaming, it would not have subjected Kalshi to state
gaming law, according to the court, but rather the
CFTC’s public-interest review. Id.

Defendants acknowledge the District of Nevada
result but argue that the court failed to consider
various CEA provisions in depth. (Defs.” Opp’n Br. p.
36.) Defendants specifically reference the threshold
applicability of the exclusive-jurisdiction provision,
the savings clauses, the special rule’s reference to
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state law, and the CEA’s narrow express-preemption
provisions. Id.

To begin, that 7 U.S.C. § 16 contains express
preemption provisions does not foreclose implied
preemption elsewhere within the CEA. “[IJmplied
preemption may exist even in the face of an express
preemption clause.” Bruesewitz v. Wyeth Inc., 561
F.3d 233, 239 (3d Cir. 2009); see also Aron & Jones,
supra, at 59 (“[E]ven though [7 U.S.C. § 16(e)(2)] is
an express preemption provision, that alone does not
end the preemption analysis of the CEA versus states
sports betting.”). My task is to look deeper.

Second, and to the partial contrary, the District of
Nevada expressly considered the first savings clause
of 7 U.S.C. § 2(a)(1)(A). It concluded that the clause
“does not give states regulatory authority over CFTC-
designated exchanges because that language is lim-
ited by the phrase ‘[e]xcept as hereinabove provided.’
[7 U.S.C. § 2(a)(1)(A)s] first sentence supersedes the
SEC and state regulatory authorities’ jurisdiction
for contracts on a CFTC-designated exchange.”
Hendrick, 2025 WL 1073495, at *5. I agree with that
construction. The second savings clause’s reference to
state courts’ jurisdiction says little about preemption
of state regulation of designated contract markets. Of
course state courts may retain jurisdiction over
claims such as private fraud actions. See Kenneth B.
Sills, 12A Tex. Jur. 3d Commodity Exchanges § 8
(2025) (“In a private action for damages based on
misrepresentation and deceptive trade practices in
connection with futures contracts, the [CFTC] has
neither exclusive nor primary jurisdiction with
respect to such claims, and the jurisdiction of the
[CFTC] is not exclusive of the jurisdiction of state
courts to adjudicate such claims; thus, a claimant is
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not required to exhaust his or her administrative
remedies prior to the commencement of suit.”); Stacy
L. Davis, John Kimpflen, J.D., & Karl Oakes, 7 Fed.
Proc., L. Ed. § 13:68 (2025) (“[T]he availability of the
reparations forum at the CFTC does not bar state
court jurisdiction of commodities fraud actions based
on state law.”)

As for the special rule for event contract’s reference
to state law, the District for the District of Columbia
persuasively addressed this issue in an illustration
last year. Addressing the CFTC’s position that
Kalshi’s contracts concerning control of Congress inv-
olved unlawful activity because it is illegal in many
states to stake money on an elections’ outcome, the
court noted that many states also define unlawful
gambling as staking money on an contingent
outcome. KalshiEX LLC, 2024 WL 4164694, at *12.
Event contracts are, by definition, staking money on
the outcome of a contingent event and under the
CFTC’s logic the special rule would apply to any
event contract. Id. Thus the only workable interp-
retation of the special rule is that “unlawful under
any Federal or State law” refers to the underlying
event rather than the act of staking money on that
event. Id. This logic is sound to me at this stage.
Furthermore, even if “unlawful” refers to state gam-
bling laws or “gaming” refers to the contracts at issue
here, that would subject Kalshi to the review of the
CFTC—not state regulators. See Hendrick, 2025 WL
1073495, at *6 (“[E]ven if Kalshi’s sports contracts
involve ‘gaming,’ that would not subject Kalshi to
state gaming laws. Rather, it would subject Kalshi to
the special rule that allows the CFTC to conduct a
public interest review.”).
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Finally, I am persuaded that Kalshi’s sports-
related event contracts fall within the CFTC’s exclu-
sive jurisdiction and am unconvinced by defendants’
arguments to the contrary. Defendants argue that
sporting events are without potential financial,
economic, or commercial consequence. On the record
before me, I disagree. See Aron & Jones, supra, at
79-80 (noting the use of similar language in defining
a swap and event contract under the CEA and stating
that sports bets may meet the requirement of a
potential financial, commercial, or economic conseq-
uence). Kalshi references a few recent examples of
the economic impact of sporting events in television,
advertising, and local communities. (Kalshi Reply Br.
pp. 8,9.)

The special rule for event contracts states that no
agreement, contract, or transaction determined by
the CFTC to be contrary to the public interest may be
made available on a registered market. See 7 U.S.C.
§ 7a—2(c)(5)(C)(ii). Therefore, at this stage, Kalshi’s
sports-related event contracts evidence—by their
very existence—the CFTC’s exercise of its discre-
tion and implicit decision to permit them. See
Vandenbergh, et al., supra, at 1994 (noting that the
CFTC has jurisdiction over event contracts and that
the Dodd-Frank Act provided it with the authority to
determine whether an event contract may be app-
roved for trading via the special rule). “[T]o the
extent that swaps, futures, or options are traded on
[designated contract markets], state law would
appear to be preempted by the CFTC’s exclusive
jurisdiction.” Aron & Jones, supra, at 64.

Because I conclude that Kalshi has demonstrated a
reasonable chance of prevailing—which in this case
means proving that at the very least field preemption
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applies—I do not consider whether conflict pre-
emption may also apply. I move on then to the
irreparable harm prong.

B. Irreparable Harm

“[Tlo show irreparable harm a plaintiff must
demonstrate potential harm which cannot be
redressed by a legal or an equitable remedy following
a trial.” Ramsay v. Nat’l Bd. of Med. Exam’rs, 968
F.3d 251, 262 (3d Cir. 2020) (alteration in original)
(quoting Acierno v. New Castle Cnty., 40 F.3d 645,
653 (3d Cir. 1994)). Such harm must be likely absent
injunctive relief. Id.

Kalshi submits that the Division’s threatened
enforcement is likely to cause it irreparable harm if
its motion is not granted. (Kalshi Mot. pp. 22-24.) If
Kalshi does not comply with the Division, it faces
credible threat of civil and criminal liability. (Id. p.
22.) One of Kalshi’s partners has already chosen not
to move forward with listing Kalshi event contracts
in New Jersey due to a similar cease-and-desist letter
it received from New Jersey authorities. (ECF No. 2—
1 (Sottile Decl.) p. 14.) If it chooses to comply with the
Division, Kalshi would forego business within New
Jersey without the potential of recouping financial
losses if it prevails. (Kalshi Mot. p. 22.) Kalshi does
not currently have the need or means to geolocate
users and doing so would cost Kalshi an estimated
tens of millions of dollars annually, again with no
guarantee of recoupment. (Id. pp. 22, 23; Sottile Decl.
pp- 6, 7.) No matter what it does, Kalshi claims that
it will face reputational harms associated with either
being perceived as violating New Jersey law or
ending its business in New Jersey and undermining
user confidence. (Kalshi Mot. pp. 23, 24.)
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Defendants respond that potential liability does not
constitute irreparable harm because Kalshi’s claims
may be raised as affirmative defenses. (Defs.” Oppn
Br. p. 45.) Further, economic injuries are insufficient
and Kalshi can continue with all but a small portion
of its sports-related event contracts so long as it
obtains New Jersey licensure and complies with the
Sports Wagering Act. (Id. pp. 45—-47.)

Absent from defendants’ argument is reference to
Kalshi’s asserted reputational harms. The loss of
business and goodwill may constitute irreparable
injury. Marine Elec. Sys., Inc., 644 F. Supp. 3d at 95;
see also Guardian Life Ins. Co. of Am. v. Estate of
Cerniglia, 446 F. Appx 453, 456 (3d Cir. 2011)
(“Grounds for irreparable injury include loss of
control of reputation, loss of trade, and loss of good
will.” (quoting Kos Pharm., Inc. v. Andrx Corp., 369
F.3d 700, 726 (3d Cir. 2004))). The declaration of
Kalshi’s head of markets states that the prospect of
facing civil or criminal enforcement or complying and
compromising the integrity of its contracts imperils
the reputation Kalshi has cultivated over several
years. (Sottile Decl. pp. 14, 15.) This is virtually the
same “Hobson’s choice” discussed in Hendrick. See
2025 WL 1073495, at *7. I am particularly persuaded
by the representation that a similar cease-and-desist
letter has already led one partner to decline to list
Kalshi event contracts in New Jersey. (Sottile Decl. p.
14.) Therefore, I find that—at minimum— Kalshi has
identified harms to its reputation and goodwill that
are both likely without injunctive relief and not able
to be remedied following trial.

C. Balance of Interests

The parties’ arguments as to the public and def-
endants’ combined interests unsurprisingly boil down
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to their positions on the merits. Kalshi submits that
because New Jersey law is preempted here, there is
no public interest in enforcement. (Kalshi Mot. pp.
24, 25.) Defendants respond that states are harmed
when they are enjoined from enforcing their laws and
that New Jersey has an especially strong interest in
regulating gambling. (Defs.” Opp’n Br. pp. 48, 49.)
Revenues collected from gambling help support
senior citizens and treatment for gambling addiction
and a finding for Kalshi will encourage copycats to
similarly evade state law. (Id. pp. 49, 50.)

Because I found above that Kalshi has established
a likelihood of success in demonstrating that New
Jersey law is preempted as applied to its sports-
related contracts, I also conclude that the interests
favor injunction. “[T]he public interest [is] not served
by the enforcement of an unconstitutional law.” N.dJ.
Retail Merchants Ass’n v. Sidamon-Eristoff, 669 F.3d
374, 389 (3d Cir. 2012) (second alteration in original)
(quoting Am. Civ. Liberties Union v. Ashcroft, 322
F.3d 240, 247 (3d Cir. 2003)). Defendants’ fear over
copycats is also at least somewhat mitigated by the

CEA'’s application process and related requirements.
See 7U.S.C. § 7(a); 17 C.F.R. § 38.3(a).

As far as any lost state revenue, such arguments
are at least partially the product of the obvious
tension between event contracts and sports wagering.
Limited to Kalshi’s alleged continuing violations of
New dJersey law, Kalshi—as noted in Hendrick—
proceeds at its own peril. See 2025 WL 1073495, at
*8. Aside from any action the CFTC may take, a
finding of likelihood of success on the merits here
does not prejudge a finding for defendants through
dispositive motion practice or trial. See Bruni v. City
of Pittsburgh, 824 F.3d 353, 361 n. 11 (3d Cir. 2016)
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(noting the “entirely different” standards governing
motions for preliminary injunction and summary
judgment). If defendants are proven correct, they
may proceed with enforcement actions—thereby re-
couping at least some deprived revenues and vindica-
ting any police power restrained by this decision in
the process.

To find that the interests disfavor Kalshi—esp-
ecially after determining that it has met its burden
on the merits—would mean leaving it subject to state
enforcement or obligating it to shift its business
practices, consequences that are not cleanly undone.
The balancing of the factors here caution me to keep
the toothpaste in the tube. Kalshi’s motion will
therefore be granted.

D. Bond

Finally, Kalshi argues that defendants will not
suffer any nonspeculative harm by not proceeding
with enforcement efforts against it and thus no
security is necessary. (Kalshi Mot. p. 25.) Altern-
atively, if I determine that security is needed, Kalshi
asks that it be de minimis. (Id.) Defendants’
opposition brief does not reference security.

Though I have discretion in setting the amount of
bond, I do not find that my discretion extends to not
setting one at all in this instance. See Marine Elec.
Sys., Inc., 644 F. Supp. 3d at 96; see also Tilden
Recreational Vehicles, Inc. v. Belair, 786 F. App’x 335,
343 (3d Cir. 2019) (noting that district courts must
set bond even when the parties do not raise the issue
and that waiver of the bond requirement applies to
narrow circumstances in which compliance with the
preliminary injunction poses no risk of monetary loss
for the opponent).
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The court in Hendrick determined that a de
minimis security was warranted and set the bond at
$10,000 with the parties having an opportunity to
advocate for the sum to be increased or decreased.
2025 WL 1073495, at *8. I find that that amount is in
insufficient under the instant circumstances and
instead determine that a bond of $100,000 is
appropriate. This sum is intended to mirror that of
the maximum fine of a violation under the Sports
Wagering Act. See N.J. Stat. Ann. § 5:12A-11(c). If
either party seeks an adjustment to this sum, they
may do so by filing a letter of no more than three
double-spaced pages on the docket.

IV. CONCLUSION

For the foregoing reasons, Kalshi’s motion for a
preliminary injunction will be GRANTED. An appro-
priate order accompanies this opinion.

/s/ Edward S. Kiel
EDWARD S. KIEL
UNITED STATES DISTRICT JUDGE

Dated: April 28, 2025
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APPENDIX C

United States Code Annotated
Constitution of the United States
Article VI. Debts Validated—
Supreme Law of Land—Oath of Office
Clause 2. Supreme Law of Land

Currentness

U.S.C.A. Const. Art. VI cl. 2

This Constitution, and the Laws of the United
States which shall be made in Pursuance thereof; and
all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every State shall
be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.
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New Jersey Statutes Annotated
The New Jersey Constitution of 1947
Article IV. Legislative
Section VII
2. Gambling
Effective: January 1, 2022

Currentness
N.J.S.A. Const. Art. 4,8 7, 9 2

2. No gambling of any kind shall be authorized by the
Legislature unless the specific kind, restrictions and
control thereof have been heretofore submitted to, and
authorized by a majority of the votes cast by, the peo-
ple at a special election or shall hereafter be submitted
to, and authorized by a majority of the votes cast
thereon by, the legally qualified voters of the State vot-
ing at a general election, except that, without any such
submission or authorization:

A. It shall be lawful for bona fide veterans, chari-
table, educational, religious or fraternal organiza-
tions, civic and service clubs, senior citizen associa-
tions or clubs, volunteer fire companies and first-aid
or rescue squads to conduct, under such restrictions
and control as shall from time to time be prescribed
by the Legislature by law, games of chance of, and
restricted to, the selling of rights to participate, the
awarding of prizes, in the specific kind of game of
chance sometimes known as bingo or lotto, played
with cards bearing numbers or other designations, 5
or more in one line, the holder covering numbers as
objects, similarly numbered, are drawn from a recep-
tacle and the game being won by the person who first
covers a previously designated arrangement of num-
bers on such a card, when the entire net proceeds
of such games of chance are to be devoted to
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educational, charitable, patriotic, religious or public-
spirited uses, or to the support of such organizations,
in any municipality, in which a majority of the qual-
ified voters, voting thereon, at a general or special
election as the submission thereof shall be pre-
scribed by the Legislature by law, shall authorize the
conduct of such games of chance therein;

B. It shall be lawful for the Legislature to author-
ize, by law, bona fide veterans, charitable, educa-
tional, religious or fraternal organizations, civic and
service clubs, senior citizen associations or clubs,
volunteer fire companies and first-aid or rescue
squads to conduct games of chance of, and restricted
to, the selling of rights to participate, and the award-
ing of prizes, in the specific kinds of games of chance
sometimes known as raffles, conducted by the draw-
ing for prizes or by the allotment of prizes by chance,
when the entire net proceeds of such games of
chance are to be devoted to educational, charitable,
patriotic, religious or public-spirited uses, or to the
support of such organizations, in any municipality,
in which such law shall be adopted by a majority of
the qualified voters, voting thereon, at a general or
special election as the submission thereof shall be
prescribed by law and for the Legislature, from time
to time, to restrict and control, by law, the conduct of
such games of chance;

C. It shall be lawful for the Legislature to author-
ize the conduct of State lotteries restricted to the
selling of rights to participate therein and the
awarding of prizes by drawings when the entire net
proceeds of any such lottery shall be for State insti-
tutions and State aid for education; provided, how-
ever, that it shall not be competent for the Legisla-
ture to borrow, appropriate or use, under any
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pretense whatsoever, lottery net proceeds for the
confinement, housing, supervision or treatment of|
or education programs for, adult criminal offenders
or juveniles adjudged delinquent or for the construc-
tion, staffing, support, maintenance or operation of
an adult or juvenile correctional facility or institu-
tion;

D. It shall be lawful for the Legislature to author-
ize by law the establishment and operation, under
regulation and control by the State, of gambling
houses or casinos within the boundaries, as hereto-
fore established, of the city of Atlantic City, county
of Atlantic, and to license and tax such operations
and equipment used in connection therewith. Any
law authorizing the establishment and operation of
such gambling establishments shall provide for the
State revenues derived therefrom to be applied
solely for the purpose of providing funding for reduc-
tions in property taxes, rental, telephone, gas, elec-
tric, and municipal utilities charges of eligible senior
citizens and disabled residents of the State, and for
additional or expanded health services or benefits or
transportation services or benefits to eligible senior
citizens and disabled residents, in accordance with
such formulae as the Legislature shall by law pro-
vide. The type and number of such casinos or gam-
bling houses and of the gambling games which may
be conducted in any such establishment shall be de-
termined by or pursuant to the terms of the law au-
thorizing the establishment and operation thereof.

It shall also be lawful for the Legislature to authorize
by law wagering at casinos or gambling houses in At-
lantic City on the results of any professional, college,
or amateur sport or athletic event, except that wager-
ing shall not be permitted on a college sport or athletic
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event that takes place in New Jersey or on a sport or
athletic event in which any New Jersey college team
participates regardless of where the event takes place;

E. It shall be lawful for the Legislature to author-
ize, by law, (1) the simultaneous transmission by pic-
ture of running and harness horse races conducted
at racetracks located within or outside of this State,
or both, to gambling houses or casinos in the city of
Atlantic City and (2) the specific kind, restrictions
and control of wagering at those gambling establish-
ments on the results of those races. The State’s share
of revenues derived therefrom shall be applied for
services to benefit eligible senior citizens as shall be
provided by law; and

F. It shall be lawful for the Legislature to author-
ize, by law, the specific kind, restrictions and control
of wagering on the results of live or simulcast run-
ning and harness horse races conducted within or
outside of this State. The State’s share of revenues
derived therefrom shall be used for such purposes as
shall be provided by law.

It shall also be lawful for the Legislature to author-
ize by law wagering at current or former running
and harness horse racetracks in this State on the re-
sults of any professional, college, or amateur sport
or athletic event, except that wagering shall not be
permitted on a college sport or athletic event that
takes place in New Jersey or on a sport or athletic
event in which any New Jersey college team partic-
ipates regardless of where the event takes place.
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United States Code Annotated
Title 7. Agriculture

Chapter 1. Commodity Exchanges
§ 1a. Definitions

Currentness
7 U.S.C.A. § 1a
As used in this chapter:
(1) Alternative trading system

The term “alternative trading system” means an or-
ganization, association, or group of persons that—

(A) is registered as a broker or dealer pursuant to
section 15(b) of the Securities Exchange Act of 1934
(except paragraph (11) thereof);

(B) performs the functions commonly performed by
an exchange (as defined in section 3(a)(1) of the Se-
curities Exchange Act of 1934);

(C) does not—

(i) set rules governing the conduct of subscribers
other than the conduct of such subscribers’ trad-
ing on the alternative trading system; or

(i1) discipline subscribers other than by exclusion
from trading; and

(D) is exempt from the definition of the term “ex-
change” under such section 3(a)(1) by rule or regula-
tion of the Securities and Exchange Commission on
terms that require compliance with regulations of
its trading functions.

(2) Appropriate Federal banking agency
The term “appropriate Federal banking agency’—
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(A) has the meaning given the term in section 1813
of Title 12;

(B) means the Board in the case of a noninsured
State bank; and

(C) is the Farm Credit Administration for farm
credit system institutions.

(3) Associated person of a security-based swap dealer
or major security-based swap participant

The term “associated person of a security-based swap
dealer or major security-based swap participant” has
the meaning given the term in section 3(a) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 78c(a)).

(4) Associated person of a swap dealer or major swap
participant

(A) In general

The term “associated person of a swap dealer or ma-
jor swap participant” means a person who is associ-
ated with a swap dealer or major swap participant
as a partner, officer, employee, or agent (or any per-
son occupying a similar status or performing similar
functions), in any capacity that involves—

(i) the solicitation or acceptance of swaps; or

(i1) the supervision of any person or persons so en-
gaged.

(B) Exclusion

Other than for purposes of section 6s(b)(6) of this ti-
tle, the term “associated person of a swap dealer or
major swap participant” does not include any person
associated with a swap dealer or major swap partic-
ipant the functions of which are solely clerical or
ministerial.
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(5) Board

The term “Board” means the Board of Governors of the
Federal Reserve System.

(6) Board of trade

The term “board of trade” means any organized ex-
change or other trading facility.

(7) Cleared swap

The term “cleared swap” means any swap that is, di-
rectly or indirectly, submitted to and cleared by a de-
rivatives clearing organization registered with the
Commission.

(8) Commission

The term “Commission” means the Commodity Fu-
tures Trading Commission established under section
2(a)(2) of this title.

(9) Commodity

The term “commodity” means wheat, cotton, rice, corn,
oats, barley, rye, flaxseed, grain sorghums, mill feeds,
butter, eggs, Solanum tuberosum (Irish potatoes),
wool, wool tops, fats and oils (including lard, tallow,
cottonseed oil, peanut oil, soybean oil, and all other
fats and oils), cottonseed meal, cottonseed, peanuts,
soybeans, soybean meal, livestock, livestock products,
and frozen concentrated orange juice, and all other
goods and articles, except onions (as provided by sec-
tion 13-1 of this title) and motion picture box office re-
ceipts (or any index, measure, value, or data related to
such receipts), and all services, rights, and interests
(except motion picture box office receipts, or any index,
measure, value or data related to such receipts) in
which contracts for future delivery are presently or in
the future dealt in.
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(10) Commodity pool

(A) In general

The term “commodity pool” means any investment
trust, syndicate, or similar form of enterprise oper-
ated for the purpose of trading in commodity inter-
ests, including any—

(i) commodity for future delivery, security futures
product, or swap;

(i1) agreement, contract, or transaction described
in section 2(c)(2)(C)(i) of this title or section
2(c)(2)(D)() of this title;

(i1i1) commodity option authorized under section 6¢
of this title; or

(iv) leverage transaction authorized under section
23 of this title.

(B) Further definition

The Commission, by rule or regulation, may include
within, or exclude from, the term “commodity pool”
any investment trust, syndicate, or similar form of
enterprise if the Commission determines that the
rule or regulation will effectuate the purposes of this
chapter.

(11) Commodity pool operator
(A) In general

The term “commodity pool operator” means any per-
son—

(i) engaged in a business that is of the nature of a
commodity pool, investment trust, syndicate, or
similar form of enterprise, and who, in connection
therewith, solicits, accepts, or receives from oth-
ers, funds, securities, or property, either directly
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or through capital contributions, the sale of stock
or other forms of securities, or otherwise, for the
purpose of trading in commodity interests, includ-
ing any—

(I) commodity for future delivery, security fu-
tures product, or swap;

(II) agreement, contract, or transaction des-
cribed in section 2(c)(2)(C)(1) of this title or sec-
tion 2(c)(2)(D)() of this title;

(IIT) commodity option authorized under section
6¢ of this title; or

(IV) leverage transaction authorized under sec-
tion 23 of this title; or

(i1) who is registered with the Commission as a
commodity pool operator.

(B) Further definition

The Commission, by rule or regulation, may include
within, or exclude from, the term “commodity pool
operator” any person engaged in a business that is
of the nature of a commodity pool, investment trust,
syndicate, or similar form of enterprise if the Com-
mission determines that the rule or regulation will
effectuate the purposes of this chapter.

(12) Commodity trading advisor
(A) In general

Except as otherwise provided in this paragraph, the
term “commodity trading advisor” means any per-
son who—

(i) for compensation or profit, engages in the busi-
ness of advising others, either directly or through
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publications, writings, or electronic media, as to
the value of or the advisability of trading in—

(I) any contract of sale of a commodity for future
delivery, security futures product, or swap;

(II) any agreement, contract, or transaction de-
scribed in section 2(¢)(2)(C)(1) of this title or sec-
tion 2(c)(2)(D)(1) of this title1!

(IIT) any commodity option authorized under
section 6¢ of this title; or

(IV) any leverage transaction authorized under
section 23 of this title;

(i1) for compensation or profit, and as part of a reg-
ular business, issues or promulgates analyses or
reports concerning any of the activities referred to
in clause (i);

(iii) is registered with the Commission as a com-
modity trading advisor; or

(iv) the Commission, by rule or regulation, may in-
clude if the Commission determines that the rule
or regulation will effectuate the purposes of this
chapter.

(B) Exclusions

Subject to subparagraph (C), the term “commodity
trading advisor” does not include—

(i) any bank or trust company or any person acting
as an employee thereof;

(i1) any news reporter, news columnist, or news
editor of the print or electronic media, or any law-
yer, accountant, or teacher;

1 So in original. Probably should be followed by a semicolon.
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(i1i) any floor broker or futures commission mer-
chant;

(iv) the publisher or producer of any print or elec-
tronic data of general and regular dissemination,
including its employees;

(v) the fiduciary of any defined benefit plan that is
subject to the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1001 et seq.);

(vi) any contract market or derivatives transac-
tion execution facility; and

(vii) such other persons not within the intent of
this paragraph as the Commission may specify by
rule, regulation, or order.

(C) Incidental services

Subparagraph (B) shall apply only if the furnishing
of such services by persons referred to in subpara-
graph (B) is solely incidental to the conduct of their
business or profession.

(D) Advisors

The Commission, by rule or regulation, may include
within the term “commodity trading advisor”, any
person advising as to the value of commodities or is-
suing reports or analyses concerning commodities if
the Commission determines that the rule or regula-
tion will effectuate the purposes of this paragraph.

(13) Contract of sale

The term “contract of sale” includes sales, agreements
of sale, and agreements to sell.

(14) Cooperative association of producers

The term “cooperative association of producers” means
any cooperative association, corporate, or otherwise,
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not less than 75 percent in good faith owned or con-
trolled, directly or indirectly, by producers of agricul-
tural products and otherwise complying with sections
291 and 292 of this title, including any organization
acting for a group of such associations and owned or
controlled by such associations, except that business
done for or with the United States, or any agency
thereof, shall not be considered either member or non-
member business in determining the compliance of
any such association with this chapter.

(15) Derivatives clearing organization
(A) In general

The term “derivatives clearing organization” means
a clearinghouse, clearing association, clearing corp-
oration, or similar entity, facility, system, or organ-
ization that, with respect to an agreement, contract,
or transaction—

(i) enables each party to the agreement, contract,
or transaction to substitute, through novation or
otherwise, the credit of the derivatives clearing or-
ganization for the credit of the parties;

(i) arranges or provides, on a multilateral basis,
for the settlement or netting of obligations result-
ing from such agreements, contracts, or transac-
tions executed by participants in the derivatives
clearing organization; or

(iii) otherwise provides clearing services or ar-
rangements that mutualize or transfer among
participants in the derivatives clearing organiza-
tion the credit risk arising from such agreements,
contracts, or transactions executed by the partici-
pants.

(B) Exclusions
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The term “derivatives clearing organization” does
not include an entity, facility, system, or organiza-
tion solely because it arranges or provides for—

(i) settlement, netting, or novation of obligations
resulting from agreements, contracts, or transac-
tions, on a bilateral basis and without a central
counterparty;

(i1) settlement or netting of cash payments
through an interbank payment system; or

(i11) settlement, netting, or novation of obligations
resulting from a sale of a commodity in a transac-
tion in the spot market for the commodity.

(16) Electronic trading facility

The term “electronic trading facility” means a trading
facility that—

(A) operates by means of an electronic or telecom-
munications network; and

(B) maintains an automated audit trail of bids, of-
fers, and the matching of orders or the execution of
transactions on the facility.

(17) Eligible commercial entity

The term “eligible commercial entity” means, with re-
spect to an agreement, contract or transaction in a
commodity—

(A) an eligible contract participant described in
clause (i), (i1), (v), (vii), (viii), or (ix) of paragraph
(18)(A) that, in connection with its business—

(1) has a demonstrable ability, directly or through
separate contractual arrangements, to make or
take delivery of the underlying commodity;
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(i1) incurs risks, in addition to price risk, related
to the commodity; or

(iii) is a dealer that regularly provides risk man-
agement or hedging services to, or engages in
market-making activities with, the foregoing enti-
ties involving transactions to purchase or sell the
commodity or derivative agreements, contracts, or
transactions in the commodity;

(B) an eligible contract participant, other than a nat-
ural person or an instrumentality, department, or
agency of a State or local governmental entity, that—

(i) regularly enters into transactions to purchase
or sell the commodity or derivative agreements,
contracts, or transactions in the commodity; and

(11) either—

(I) in the case of a collective investment vehicle
whose participants include persons other than

(aa) qualified eligible persons, as defined in
Commission rule 4.7(a) (17 CFR 4.7(a));

(bb) accredited investors, as defined in Regu-
lation D of the Securities and Exchange Com-
mission under the Securities Act of 1933 (17
CFR 230.501(a)), with total assets of
$2,000,000; or

(ce) qualified purchasers, as defined in section
2(a)(51)(A) of the Investment Company Act of
1940;

in each case as in effect on December 21,
2000, has, or is one of a group of vehicles
under common control or management
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having in the aggregate, $1,000,000,000 in
total assets; or

(IT) in the case of other persons, has, or is one of
a group of persons under common control or
management having in the aggregate,
$100,000,000 in total assets; or

(C) such other persons as the Commission shall de-
termine appropriate and shall designate by rule,
regulation, or order.

(18) Eligible contract participant
The term “eligible contract participant” means—
(A) acting for its own account—
(1) a financial institution;

(i1) an insurance company that is regulated by a
State, or that is regulated by a foreign govern-
ment and is subject to comparable regulation as
determined by the Commission, including a regu-
lated subsidiary or affiliate of such an insurance
company;

(i1i) an investment company subject to regulation
under the Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.) or a foreign person perform-
ing a similar role or function subject as such to
foreign regulation (regardless of whether each in-
vestor in the investment company or the foreign
person is itself an eligible contract participant);

(iv) a commodity pool that—
(I) has total assets exceeding $5,000,000; and

(II) is formed and operated by a person subject
to regulation under this chapter or a foreign
person performing a similar role or function
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subject as such to foreign regulation (regardless
of whether each investor in the commodity pool
or the foreign person is itself an eligible contract
participant) provided, however, that for pur-
poses of section 2(c)(2)(B)(vi) of this title and
section 2(c)(2)(C)(vii) of this title, the term “eli-
gible contract participant” shall not include a
commodity pool in which any participant is not
otherwise an eligible contract participant;

(v) a corporation, partnership, proprietorship, or-
ganization, trust, or other entity—

(I) that has total assets exceeding $10,000,000;

(II) the obligations of which under an agree-
ment, contract, or transaction are guaranteed
or otherwise supported by a letter of credit or
keepwell, support, or other agreement by an en-
tity described in subclause (I), in clause (i), (ii),
(iii), (iv), or (vii), or in subparagraph (C); or

(ITI) that—

(aa) has a net worth exceeding $1,000,000;
and

(bb) enters into an agreement, contract, or
transaction in connection with the conduct of
the entity’s business or to manage the risk as-
sociated with an asset or liability owned or in-
curred or reasonably likely to be owned or in-
curred by the entity in the conduct of the en-
tity’s business;

(vi) an employee benefit plan subject to the Em-
ployee Retirement Income Security Act of 1974
(29 U.S.C. 1001 et seq.), a governmental employee
benefit plan, or a foreign person performing a
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similar role or function subject as such to foreign
regulation—

(I) that has total assets exceeding $5,000,000; or

(IT) the investment decisions of which are made
by—

(aa) an investment adviser or commodity
trading advisor subject to regulation under
the Investment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.) or this chapter;

(bb) a foreign person performing a similar role
or function subject as such to foreign regula-
tion;

(ce) a financial institution; or

(dd) an insurance company described in
clause (i1), or a regulated subsidiary or affili-
ate of such an insurance company;

(vii)(I) a governmental entity (including the
United States, a State, or a foreign government)
or political subdivision of a governmental entity;

(II) a multinational or supranational govern-
ment entity; or

(ITT) an instrumentality, agency, or department
of an entity described in subclause (I) or (II);

except that such term does not include an en-
tity, instrumentality, agency, or department re-
ferred to in subclause (I) or (III) of this clause
unless (aa) the entity, instrumentality, agency,
or department is a person described in clause
(1), (i1), or (iii) of paragraph (17)(A); (bb) the en-
tity, instrumentality, agency, or department
owns and invests on a discretionary basis
$50,000,000 or more in investments; or (cc) the
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agreement, contract, or transaction is offered
by, and entered into with, an entity that is listed
in any of subclauses (I) through (VI) of section
2(c)(2)(B)(ii) of this title;

(viii)(I) a broker or dealer subject to regulation un-
der the Securities Exchange Act of 1934 (15 U.S.C.
78a et seq.) or a foreign person performing a sim-
ilar role or function subject as such to foreign reg-
ulation, except that, if the broker or dealer or for-
eign person is a natural person or proprietorship,
the broker or dealer or foreign person shall not be
considered to be an eligible contract participant
unless the broker or dealer or foreign person also
meets the requirements of clause (v) or (xi);

(IT) an associated person of a registered broker
or dealer concerning the financial or securities
activities of which the registered person makes
and keeps records under section 15C(b) or 17(h)
of the Securities Exchange Act of 1934 (15
U.S.C. 780-5(b), 78q(h));

(ITT) an investment bank holding company (as
defined in section 17(i)? of the Securities Ex-
change Act of 1934 (15 U.S.C. 78q(1));?

(ix) a futures commission merchant subject to reg-
ulation under this chapter or a foreign person per-
forming a similar role or function subject as such
to foreign regulation, except that, if the futures
commission merchant or foreign person is a

2 So in original. Subsec. (i) of section 17 of the Act, was repealed
by Pub.L. 111-203, Title VI, § 617(a). See References in Text note
set out under this section.

3 So in original. The semicolon probably should be preceded by
an additional closing parenthesis.
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natural person or proprietorship, the futures com-
mission merchant or foreign person shall not be
considered to be an eligible contract participant
unless the futures commission merchant or for-
eign person also meets the requirements of clause
(v) or (xi);

(x) a floor broker or floor trader subject to regula-
tion under this chapter in connection with any
transaction that takes place on or through the fa-
cilities of a registered entity (other than an elec-
tronic trading facility with respect to a significant
price discovery contract) or an exempt board of
trade, or any affiliate thereof, on which such per-
son regularly trades; or

(xi) an individual who has amounts invested
on a discretionary basis, the aggregate of
which is in excess of—

(I) $10,000,000; or

(II) $5,000,000 and who enters into the agree-
ment, contract, or transaction in order to man-
age the risk associated with an asset owned or
liability incurred, or reasonably likely to be
owned or incurred, by the individual,

(B)d) a person described in clause (i), (i1), (iv), (v),
(viii), (ix), or (x) of subparagraph (A) or in subpara-
graph (C), acting as broker or performing an equiv-
alent agency function on behalf of another person
described in subparagraph (A) or (C); or

(i1) an investment adviser subject to regulation
under the Investment Advisers Act of 1940, a com-
modity trading advisor subject to regulation un-
der this chapter, a foreign person performing a
similar role or function subject as such to foreign
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regulation, or a person described in clause (i), (ii),
(iv), (v), (viii), (ix), or (x) of subparagraph (A) or in
subparagraph (C), in any such case acting as in-
vestment manager or fiduciary (but excluding a
person acting as broker or performing an equiva-
lent agency function) for another person described
in subparagraph (A) or (C) and who is authorized
by such person to commit such person to the
transaction; or

(C) any other person that the Commission deter-
mines to be eligible in light of the financial or other
qualifications of the person.

(19) Excluded commodity
The term “excluded commodity” means—

(i) an interest rate, exchange rate, currency, secu-
rity, security index, credit risk or measure, debt or
equity instrument, index or measure of inflation,
or other macroeconomic index or measure;

(i1) any other rate, differential, index, or measure
of economic or commercial risk, return, or value
that is—

(I) not based in substantial part on the value of
a narrow group of commodities not described in
clause (1); or

(II) based solely on one or more commodities
that have no cash market;

(iii) any economic or commercial index based on
prices, rates, values, or levels that are not within
the control of any party to the relevant contract,
agreement, or transaction; or

(iv) an occurrence, extent of an occurrence, or con-
tingency (other than a change in the price, rate,
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value, or level of a commodity not described in
clause (1)) that is—

(I) beyond the control of the parties to the rele-
vant contract, agreement, or transaction; and

(IT) associated with a financial, commercial, or
economic consequence.

(20) Exempt commodity

The term “exempt commodity” means a commodity
that is not an excluded commodity or an agricultural
commodity.

(21) Financial institution
The term “financial institution” means—

(A) a corporation operating under the fifth undesig-
nated paragraph of section 25 of the Federal Reserve
Act (12 U.S.C. 603), commonly known as “an agree-
ment corporation”;

(B) a corporation organized under section 25A of the
Federal Reserve Act (12 U.S.C. 611 et seq.), com-
monly known as an “Edge Act corporation”;

(C) an institution that is regulated by the Farm
Credit Administration;

(D) a Federal credit union or State credit union (as
defined in section 1752 of Title 12);

(E) a depository institution (as defined in section
1813 of Title 12);

(F) a foreign bank or a branch or agency of a foreign
bank (each as defined in section 3101 of Title 12);

(G) any financial holding company (as defined in sec-
tion 1841 of Title 12);

(H) a trust company; or
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(I) a similarly regulated subsidiary or affiliate
of an entity described in any of subparagraphs
(A) through (H).

(22) Floor broker
(A) In general
The term “floor broker” means any person—

(i) who, in or surrounding any pit, ring, post, or
other place provided by a contract market for the
meeting of persons similarly engaged, shall pur-
chase or sell for any other person—

(I) any commodity for future delivery, security
futures product, or swap; or

(II) any commodity option authorized under sec-
tion 6¢ of this title; or

(i1) who is registered with the Commission as a
floor broker.

(B) Further definition

The Commission, by rule or regulation, may include
within, or exclude from, the term “floor broker” any
person in or surrounding any pit, ring, post, or other
place provided by a contract market for the meeting
of persons similarly engaged who trades for any
other person if the Commission determines that the
rule or regulation will effectuate the purposes of this
chapter.

(23) Floor trader
(A) In general
The term “floor trader” means any person—

(i) who, in or surrounding any pit, ring, post, or
other place provided by a contract market for the
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meeting of persons similarly engaged, purchases,
or sells solely for such person’s own account—

(I) any commodity for future delivery, security
futures product, or swap; or

(II) any commodity option authorized under sec-
tion 6¢ of this title; or

(i1) who is registered with the Commission as a
floor trader.

(B) Further definition

The Commission, by rule or regulation, may include
within, or exclude from, the term “floor trader” any
person in or surrounding any pit, ring, post, or other
place provided by a contract market for the meeting
of persons similarly engaged who trades solely for
such person’s own account if the Commission deter-
mines that the rule or regulation will effectuate the
purposes of this chapter.

(24) Foreign exchange forward

The term “foreign exchange forward” means a trans-
action that solely involves the exchange of 2 different
currencies on a specific future date at a fixed rate
agreed upon on the inception of the contract covering
the exchange.

(25) Foreign exchange swap

The term “foreign exchange swap” means a transac-
tion that solely involves—

(A) an exchange of 2 different currencies on a spe-
cific date at a fixed rate that is agreed upon on the
inception of the contract covering the exchange; and

(B) a reverse exchange of the 2 currencies described
in subparagraph (A) at a later date and at a fixed
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rate that is agreed upon on the inception of the con-
tract covering the exchange.

(26) Foreign futures authority

The term “foreign futures authority” means any for-
eign government, or any department, agency, govern-
mental body, or regulatory organization empowered by
a foreign government to administer or enforce a law,
rule, or regulation as it relates to a futures or options
matter, or any department or agency of a political sub-
division of a foreign government empowered to admin-
ister or enforce a law, rule, or regulation as it relates
to a futures or options matter.

(27) Future delivery

The term “future delivery” does not include any sale of
any cash commodity for deferred shipment or delivery.

(28) Futures commission merchant
(A) In general

The term “futures commission merchant” means an
individual, association, partnership, corporation, or
trust—

(i) that—
I) is—

(aa) engaged in soliciting or in accepting or-
ders for—

(AA) the purchase or sale of a commodity for
future delivery;

(BB) a security futures product;
(CC) a swap;
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(DD) any agreement, contract, or transaction
described in section 2(c)(2)(C)(i) of this title or
section 2(c)(2)(D)(1) of this title;

(EE) any commodity option authorized under
section 6¢ of this title; or

(FF) any leverage transaction authorized un-
der section 23 of this title; or

(bb) acting as a counterparty in any agree-
ment, contract, or transaction described in
section 2(c)(2)(C)(1) of this title or section
2(c)(2)(D)(1) of this title; and

(II) in or in connection with the activities des-
cribed in items (aa) or (bb) of subclause (I), ac-
cepts any money, securities, or property (or ex-
tends credit in lieu thereof) to margin, guaran-
tee, or secure any trades or contracts that result
or may result therefrom; or

(i1) that is registered with the Commission as a fu-
tures commission merchant.

(B) Further definition

The Commission, by rule or regulation, may include
within, or exclude from, the term “futures commis-
sion merchant” any person who engages in soliciting
or accepting orders for, or acting as a counterparty
in, any agreement, contract, or transaction subject
to this chapter, and who accepts any money, securi-
ties, or property (or extends credit in lieu thereof) to
margin, guarantee, or secure any trades or contracts
that result or may result therefrom, if the Commis-
sion determines that the rule or regulation will ef-
fectuate the purposes of this chapter.

(29) Hybrid instrument
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The term “hybrid instrument” means a security hav-
ing one or more payments indexed to the value, level,
or rate of, or providing for the delivery of, one or more
commodities.

(30) Interstate commerce
The term “interstate commerce” means commerce—

(A) between any State, territory, or possession, or
the District of Columbia, and any place outside
thereof; or

(B) between points within the same State, territory,
or possession, or the District of Columbia, but
through any place outside thereof, or within any ter-
ritory or possession, or the District of Columbia.

(31) Introducing broker
(A) In general

The term “introducing broker” means any person
(except an individual who elects to be and is regis-
tered as an associated person of a futures commis-
sion merchant)—

(1) who—

(I) is engaged in soliciting or in accepting orders
for—

(aa) the purchase or sale of any commodity for
future delivery, security futures product, or
swap;

(bb) any agreement, contract, or transaction
described in section 2(c)(2)(C)(1) of this title or
section 2(c)(2)(D)() of this title;

(cc) any commodity option authorized under
section 6¢ of this title; or


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=NEDA86A30619E11E1971A973AA0902476&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a8d600000d572
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=NEDA86A30619E11E1971A973AA0902476&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4c5b000058f87
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS6C&originatingDoc=NEDA86A30619E11E1971A973AA0902476&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

88a

(dd) any leverage transaction authorized un-
der section 23 of this title; and

(IT) does not accept any money, securities, or
property (or extend credit in lieu thereof) to
margin, guarantee, or secure any trades or con-
tracts that result or may result therefrom; or

(i1) who is registered with the Commission as an
introducing broker.

(B) Further definition

The Commission, by rule or regulation, may include
within, or exclude from, the term “introducing bro-
ker” any person who engages in soliciting or accept-
ing orders for any agreement, contract, or transac-
tion subject to this chapter, and who does not accept
any money, securities, or property (or extend credit
in lieu thereof) to margin, guarantee, or secure any
trades or contracts that result or may result there-
from, if the Commission determines that the rule or
regulation will effectuate the purposes of this chap-
ter.

(32) Major security-based swap participant

The term “major security-based swap participant” has
the meaning given the term in section 3(a) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 78c(a)).

(33) Major swap participant
(A) In general

The term “major swap participant” means any per-
son who is not a swap dealer, and—

(1) maintains a substantial position in swaps for
any of the major swap categories as determined by
the Commission, excluding—
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(I) positions held for hedging or mitigating com-
mercial risk; and

(IT) positions maintained by any employee ben-
efit plan (or any contract held by such a plan) as
defined in paragraphs (3) and (32) of section 3 of
the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1002) for the primary pur-
pose of hedging or mitigating any risk directly
associated with the operation of the plan;

(i1) whose outstanding swaps create substantial
counterparty exposure that could have serious ad-
verse effects on the financial stability of the
United States banking system or financial mar-
kets; or

(i11)(I) is a financial entity that is highly leveraged
relative to the amount of capital it holds and that
is not subject to capital requirements established
by an appropriate Federal banking agency; and

(II) maintains a substantial position in out-
standing swaps in any major swap category as
determined by the Commission.

(B) Definition of substantial position

For purposes of subparagraph (A), the Commission
shall define by rule or regulation the term “substan-
tial position” at the threshold that the Commission
determines to be prudent for the effective monitor-
ing, management, and oversight of entities that are
systemically important or can significantly impact
the financial system of the United States. In setting
the definition under this subparagraph, the Com-
mission shall consider the person’s relative position
in uncleared as opposed to cleared swaps and may
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take into consideration the value and quality of col-
lateral held against counterparty exposures.

(C) Scope of designation

For purposes of subparagraph (A), a person may be
designated as a major swap participant for 1 or more
categories of swaps without being classified as a ma-
jor swap participant for all classes of swaps.

(D) Exclusions

The definition under this paragraph shall not in-
clude an entity whose primary business is providing
financing, and uses derivatives for the purpose of
hedging underlying commercial risks related to in-
terest rate and foreign currency exposures, 90 per-
cent or more of which arise from financing that fa-
cilitates the purchase or lease of products, 90 per-
cent or more of which are manufactured by the par-
ent company or another subsidiary of the parent
company.

(34) Member of a registered entity; member of a deriv-
atives transaction execution facility

The term “member” means, with respect to a regis-
tered entity or derivatives transaction execution facil-
ity, an individual, association, partnership, corpora-
tion, or trust—

(A) owning or holding membership in, or admitted
to membership representation on, the registered en-
tity or derivatives transaction execution facility; or

(B) having trading privileges on the registered en-
tity or derivatives transaction execution facility.

A participant in an alternative trading system that
is designated as a contract market pursuant to sec-
tion 7b-1 of this title is deemed a member of the
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contract market for purposes of transactions in se-
curity futures products through the contract mar-
ket.

(35) Narrow-based security index

(A) The term “narrow-based security index” means
an index—

(i) that has 9 or fewer component securities;

(i1) in which a component security comprises more
than 30 percent of the index’s weighting;

(i11) in which the five highest weighted component
securities in the aggregate comprise more than 60
percent of the index’s weighting; or

(iv) in which the lowest weighted component secu-
rities comprising, in the aggregate, 25 percent of
the index’s weighting have an aggregate dollar
value of average daily trading volume
of less than $50,000,000 (or in the case of an index
with 15 or more component securities,
$30,000,000), except that if there are two or more
securities with equal weighting that could be in-
cluded in the calculation of the lowest weighted
component securities comprising, in the aggre-
gate, 25 percent of the index’s weighting, such se-
curities shall be ranked from lowest to highest dol-
lar value of average daily trading volume and
shall be included in the calculation based on their
ranking starting with the lowest ranked security.

(B) Notwithstanding subparagraph (A), an index is
not a narrow-based security index if—

(1)(I) it has at least 9 component securities;

(IT) no component security comprises more than
30 percent of the index’s weighting; and
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(ITT) each component security is—

(aa) registered pursuant to section 12 of the
Securities Exchange Act of 1934,

(bb) one of 750 securities with the largest
market capitalization; and

(cc) one of 675 securities with the largest dol-
lar value of average daily trading volume;

(i1) a board of trade was designated as a contract
market by the Commodity Futures Trading Com-
mission with respect to a contract of sale for future
delivery on the index, before December 21, 2000;

(i1i)(I) a contract of sale for future delivery on the
index traded on a designated contract market or
registered derivatives transaction execution facil-
ity for at least 30 days as a contract of sale for fu-
ture delivery on an index that was not a narrow-
based security index; and

(IT) it has been a narrow-based security index
for no more than 45 business days over 3 con-
secutive calendar months;

(iv) a contract of sale for future delivery on the in-
dex is traded on or subject to the rules of a foreign
board of trade and meets such requirements as
are jointly established by rule or regulation by the
Commission and the Securities and Exchange
Commission;

(v) no more than 18 months have passed since De-
cember 21, 2000, and—

(I) it is traded on or subject to the rules of a for-
eign board of trade;
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(I) the offer and sale in the United States of a
contract of sale for future delivery on the index
was authorized before December 21, 2000; and

(ITI) the conditions of such authorization cont-
inue to be met; or

(vi) a contract of sale for future delivery on the in-
dex is traded on or subject to the rules of a board
of trade and meets such requirements as are
jointly established by rule, regulation, or order by
the Commission and the Securities and Exchange
Commission.

(C) Within 1 year after December 21, 2000, the Com-
mission and the Securities and Exchange Commis-
sion jointly shall adopt rules or regulations that set
forth the requirements under subparagraph (B)@iv).

(D) An index that is a narrow-based security index
solely because it was a narrow-based security index
for more than 45 business days over 3 consecutive
calendar months pursuant to clause (iii) of subpara-
graph (B) shall not be a narrow-based security index
for the 3 following calendar months.

(E) For purposes of subparagraphs (A) and (B)-

(i) the dollar value of average daily trading vol-
ume and the market capitalization shall be calcu-
lated as of the preceding 6 full calendar months;
and

(i1) the Commission and the Securities and Ex-
change Commission shall, by rule or regulation,
jointly specify the method to be used to determine
market capitalization and dollar value of average
daily trading volume.

(36) Option
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The term “option” means an agreement, contract, or
transaction that is of the character of, or is commonly
known to the trade as, an “option”, “privilege”, “indem-
nity”, “bid”, “offer”, “put”, “call”, “advance guaranty”,

or “decline guaranty”.
(37) Organized exchange

The term “organized exchange” means a trading facil-
ity that—
(A) permits trading—

(i) by or on behalf of a person that is not an eligible
contract participant; or

(i1) by persons other than on a principal- to-prin-
cipal basis; or

(B) has adopted (directly or through another nongov-
ernmental entity) rules that—

(i) govern the conduct of participants, other than
rules that govern the submission of orders or exe-
cution of transactions on the trading facility; and

(i1) include disciplinary sanctions other than the
exclusion of participants from trading.

(38) Person

The term “person” imports the plural or singular, and
includes individuals, associations, partnerships, corp-
orations, and trusts.

(39) Prudential regulator
The term “prudential regulator” means—

(A) the Board in the case of a swap dealer, major
swap participant, security-based swap dealer, or
major security-based swap participant that is—
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(1) a State-chartered bank that is a member of the
Federal Reserve System;

(i1) a State-chartered branch or agency of a foreign
bank;

(iii) any foreign bank which does not operate an
insured branch;

(iv) any organization operating under section 25A
of the Federal Reserve Act or having an agree-
ment with the Board under section 225 of the Fed-
eral Reserve Act4*;

(v) any bank holding company (as defined in sec-
tion 2 of the Bank Holding Company Act of 1965
(12 U.S.C. 1841)), any foreign bank (as defined in
section 3101(7) of Title 12) that is treated as a
bank holding company under section 3106(a) of
Title 12, and any subsidiary of such a company or
foreign bank (other than a subsidiary that is de-
scribed in subparagraph (A) or (B) or that is re-
quired to be registered with the Commission as a
swap dealer or major swap participant under this
chapter or with the Securities and Exchange Com-
mission as a security-based swap dealer or major
security -based swap participant);

(vi) after the transfer date (as defined in section
311 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act), any savings and loan
holding company (as defined in section 1467a of
Title 12) and any subsidiary of such company
(other than a subsidiary that is described in sub-
paragraph (A) or (B) or that is required to be reg-
istered as a swap dealer or major swap participant

4 So in original. Probably should read “section 25 of the Federal
Reserve Act” which is classified to 12 U.S.C.A. § 601 et seq.
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with the Commission under this chapter or with
the Securities and Exchange Commission as a se-
curity-based swap dealer or major security-based
swap participant); or

(vii) any organization operating under section 25A
of the Federal Reserve Act (12 U.S.C. 611 et seq.)
or having an agreement with the Board under sec-
tion 25 of the Federal Reserve Act (12 U.S.C. 601

et seq.);

(B) the Office of the Comptroller of the Currency in
the case of a swap dealer, major swap participant,
security-based swap dealer, or major security -
based swap participant that is—

(1) a national bank;

(i1) a federally chartered branch or agency of a for-
eign bank; or

(iii) any Federal savings association;

(C) the Federal Deposit Insurance Corporation in
the case of a swap dealer, major swap participant,
security-based swap dealer, or major security -
based swap participant that is—

(1) a State-chartered bank that is not a member of
the Federal Reserve System; or

(i1) any State savings association,;

(D) the Farm Credit Administration, in the case of a
swap dealer, major swap participant, security -
based swap dealer, or major security-based swap
participant that is an institution chartered under
the Farm Credit Act of 1971 (12 U.S.C. 2001 et seq.);
and

(E) the Federal Housing Finance Agency in the case
of a swap dealer, major swap participant, security-
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based swap dealer, or major security -based swap
participant that is a regulated entity (as such term
is defined in section 4502 of Title 12).

(40) Registered entity
The term “registered entity” means—

(A) a board of trade designated as a contract market
under section 7 of this title;

(B) a derivatives clearing organization registered
under section 7a-1 of this title;

(C) a board of trade designated as a contract market
under section 7b-1 of this title;

(D) a swap execution facility registered under sec-
tion 7b-3 of this title;

(E) a swap data repository registered under section
24a of this title; and

(F) with respect to a contract that the Commission
determines is a significant price discovery contract,
any electronic trading facility on which the contract
is executed or traded.

(41) Security

The term “security” means a security as defined in sec-
tion 2(a)(1) of the Securities Act of 1933 (15 U.S.C.
77b(a)(1)) or section 3(a)(10) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(10)).

(42) Security-based swap

The term “security-based swap” has the meaning
given the term in section 3(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)).

(43) Security-based swap dealer
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The term “security-based swap dealer” has the mean-
ing given the term in section 3(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)).

(44) Security future

The term “security future” means a contract of sale for
future delivery of a single security or of a narrow-
based security index, including any interest therein or
based on the value thereof, except an exempted secu-
rity under section 3(a)(12) of the Securities Exchange
Act 0f 1934 as in effect on January 11, 1983 (other than
any municipal security as defined in section 3(a)(29) of
the Securities Exchange Act of 1934 as in effect on
January 11, 1983). The term “security future” does not
include any agreement, contract, or transaction ex-
cluded from this chapter under section 2(c), 2(d), 2(f),
or 2(g) of this title (as in effect on December 21, 2000)
or sections 27 to 27f of this title.

(45) Security futures product

The term “security futures product” means a security
future or any put, call, straddle, option, or privilege on
any security future.

(46) Significant price discovery contract

The term “significant price discovery contract” means
an agreement, contract, or transaction subject to sec-
tion 2(h)(5) of this title.

(47) Swap
(A) In general

Except as provided in subparagraph (B), the term
“swap” means any agreement, contract, or transac-
tion—

(i) that is a put, call, cap, floor, collar, or similar
option of any kind that is for the purchase or sale,
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or based on the value, of 1 or more interest or
other rates, currencies, commodities, securities,
instruments of indebtedness, indices, quantita-
tive measures, or other financial or economic in-
terests or property of any kind,;

(i1) that provides for any purchase, sale, payment,
or delivery (other than a dividend on an equity se-
curity) that is dependent on the occurrence, non-
occurrence, or the extent of the occurrence of an
event or contingency associated with a potential
financial, economic, or commercial consequence;

(iii) that provides on an executory basis for the ex-
change, on a fixed or contingent basis, of 1 or more
payments based on the value or level of 1 or more
interest or other rates, currencies, commodities,
securities, instruments of indebtedness, indices,
quantitative measures, or other financial or eco-
nomic interests or property of any kind, or any in-
terest therein or based on the value thereof, and
that transfers, as between the parties to the trans-
action, in whole or in part, the financial risk asso-
ciated with a future change in any such value or
level without also conveying a current or future
direct or indirect ownership interest in an asset
(including any enterprise or investment pool) or
liability that incorporates
the financial risk so transferred, including any
agreement, contract, or transaction commonly
known as—

(I) an interest rate swap;
(IT) a rate floor;

(ITT) a rate cap;

(IV) a rate collar;
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(V) a cross-currency rate swap;

(VI) a basis swap;

(VII) a currency swap;

(VIII) a foreign exchange swap;
(IX) a total return swap;

(X) an equity index swap;
(XI) an equity swap;

(XTII) a debt index swap;
(XIII) a debt swap;

(XIV) a credit spread;

(XV) a credit default swap;
(XVI) a credit swap;

(XVII) a weather swap;
(XVIII) an energy swap;
(XIX) a metal swap;

(XX) an agricultural swap;
(XXI) an emissions swap; and
(XXII) a commodity swap;

(iv) that is an agreement, contract, or transaction
that is, or in the future becomes, commonly known
to the trade as a swap;

(v) including any security-based swap agreement
which meets the definition of “swap agree-
ment” as defined in section 206A of the Gramm-
Leach-Bliley Act (15 U.S.C. 78c note) of which a
material term is based on the price, yield, value,
or volatility of any security or any group or index
of securities, or any interest therein; or


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS78C&originatingDoc=NEDA86A30619E11E1971A973AA0902476&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

101a

(vi) that is any combination or permutation of, or
option on, any agreement, contract, or transaction
described in any of clauses (i) through (v).

(B) Exclusions
The term “swap” does not include—

(i) any contract of sale of a commodity for future
delivery (or option on such a contract), leverage
contract authorized under section 23 of this title,
security futures product, or agreement, contract,
or transaction described in section 2(c)(2)(C)@i) of
this title or section 2(c)(2)(D)(1) of this title;

(i1) any sale of a nonfinancial commodity or secu-
rity for deferred shipment or delivery, so long as
the transaction is intended to be physically set-
tled;

(i1i) any put, call, straddle, option, or privilege on
any security, certificate of deposit, or group or in-
dex of securities, including any interest therein or
based on the value thereof, that is subject to—

(I) the Securities Act of 1933 (15 U.S.C. 77a et
seq.); and

(II) the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.);

(iv) any put, call, straddle, option, or privilege re-
lating to a foreign currency entered into on a na-
tional securities exchange registered pursuant to
section 6(a) of the Securities Exchange Act of 1934
(15 U.S.C. 78f(a));

(v) any agreement, contract, or transaction
providing for the purchase or sale of 1 or more se-
curities on a fixed basis that is subject to—
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(I) the Securities Act of 1933 (15 U.S.C. 77a et
seq.); and

(II) the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.);

(vi) any agreement, contract, or transaction
providing for the purchase or sale of 1 or more se-
curities on a contingent basis that is subject to the
Securities Act of 1933 (15 U.S.C. 77a et seq.) and
the Securities Exchange Act of 1934 (15 U.S.C.
78a et seq.), unless the agreement, contract, or
transaction predicates the purchase or sale on the
occurrence of a bona fide contingency that might
reasonably be expected to affect or be affected by
the creditworthiness of a party other than a party
to the agreement, contract, or transaction;

(vii) any note, bond, or evidence of indebtedness
that is a security, as defined in section 2(a)(1) of
the Securities Act of 1933 (15 U.S.C. 77b(a)(1));

(viii) any agreement, contract, or transaction that
is—

(I) based on a security; and

(IT) entered into directly or through an under-
writer (as defined in section 2(a)(11) of the Se-
curities Act of 1933 (15 U.S.C. 77b(a)(11))> by
the issuer of such security for the purposes of
raising capital, unless the agreement, contract,
or transaction is entered into to manage a risk
associated with capital raising;

(ix) any agreement, contract, or transaction a
counterparty of which is a Federal Reserve bank,

5 So in original. A third closing parenthesis probably should
appear.
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the Federal Government, or a Federal agency that
is expressly backed by the full faith and credit of
the United States; and

(x) any security-based swap, other than a secu-
rity-based swap as described in subparagraph (D).

(C) Rule of construction regarding master agree-
ments

(i) In general

Except as provided in clause (ii), the term “swap”
includes a master agreement that provides for an
agreement, contract, or transaction that is a swap
under subparagraph (A), together with each sup-
plement to any master agreement, without regard
to whether the master agreement contains an
agreement, contract, or transaction that is not a
swap pursuant to subparagraph (A).

(i1) Exception

For purposes of clause (i), the master agreement
shall be considered to be a swap only with respect
to each agreement, contract, or transaction cov-
ered by the master agreement that is a swap pur-
suant to subparagraph (A).

(D) Mixed swap

The term “security-based swap” includes any agree-
ment, contract, or transaction that is as described in
section 3(a)(68)(A) of the Securities Exchange Act of
1934 (15 U.S.C. 78c(a)(68)(A)) and also is based on
the value of 1 or more interest or other rates, cur-
rencies, commodities, instruments of indebtedness,
indices, quantitative measures, other financial or
economic interest or property of any kind (other
than a single security or a narrow-based security in-
dex), or the occurrence, non-occurrence, or the
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extent of the occurrence of an event or contingency
associated with a potential financial, economic, or
commercial consequence (other than an event de-
scribed in subparagraph (A)(iii)).

(E) Treatment of foreign exchange swaps and for-
wards

(i) In general

Foreign exchange swaps and foreign exchange for-
wards shall be considered swaps under this para-
graph unless the Secretary makes a written deter-
mination under section 1b of this title that either
foreign exchange swaps or foreign exchange for-
wards or both—

(I) should be not be regulated as swaps under
this chapter; and

(IT) are not structured to evade the Dodd-Frank
Wall Street Reform and Consumer Protection
Act in violation of any rule promulgated by the

Commission pursuant to section 721(c) of that
Act.

(i1) Congressional notice; effectiveness

The Secretary shall submit any written determi-
nation under clause (i) to the appropriate commit-
tees of Congress, including the Committee on Ag-
riculture, Nutrition, and Forestry of the Senate
and the Committee on Agriculture of the House of
Representatives. Any such written determination
by the Secretary shall not be effective until it is
submitted to the appropriate committees of Con-
gress.

(i1i) Reporting
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Notwithstanding a written determination by
the Secretary under clause (i), all foreign ex-
change swaps and foreign exchange forwards
shall be reported to either a swap data repository,
or, if there is no swap data repository that would
accept such swaps or forwards, to the Commission
pursuant to section 6r of this title within such
time period as the Commission may by rule or reg-
ulation prescribe.

(iv) Business standards

Notwithstanding a written determination by the
Secretary pursuant to clause (i), any party to a for-
eign exchange swap or forward that is a swap
dealer or major swap participant shall conform to
the business conduct standards contained in sec-
tion 6s(h) of this title.

(v) Secretary

For purposes of this subparagraph, the term “Sec-
retary” means the Secretary of the Treasury.

(F) Exception for certain foreign exchange swaps
and forwards

(1) Registered entities

Any foreign exchange swap and any foreign ex-
change forward that is listed and traded on or sub-
ject to the rules of a designated contract market
or a swap execution facility, or that is cleared by a
derivatives clearing organization, shall not be ex-
empt from any provision of this chapter or amend-
ments made by the Wall Street Transparency and
Accountability Act of 2010 prohibiting fraud or
manipulation.

(i1) Retail transactions
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Nothing in subparagraph (E) shall affect, or be
construed to affect, the applicability of this chap-
ter or the jurisdiction of the Commission with re-
spect to agreements, contracts, or transactions in
foreign currency pursuant to section 2(c)(2) of this
title.

(48) Swap data repository

The term “swap data repository” means any person
that collects and maintains information or records
with respect to transactions or positions in, or the
terms and conditions of, swaps entered into by third
parties for the purpose of providing a centralized
recordkeeping facility for swaps.

(49) Swap dealer
(A) In general
The term “swap dealer” means any person who—
(i) holds itself out as a dealer in swaps;
(i1) makes a market in swaps;

(iii) regularly enters into swaps with counterpar-
ties as an ordinary course of business for its own
account; or

(iv) engages in any activity causing the person to
be commonly known in the trade as a dealer or
market maker in swaps,

provided however, in no event shall an insured de-
pository institution be considered to be a swap
dealer to the extent it offers to enter into a swap
with a customer in connection with originating a
loan with that customer.

(B) Inclusion
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A person may be designated as a swap dealer for a
single type or single class or category of swap or ac-
tivities and considered not to be a swap dealer for
other types, classes, or categories of swaps or activi-
ties.

(C) Exception

The term “swap dealer” does not include a person
that enters into swaps for such person’s own ac-
count, either individually or in a fiduciary capacity,
but not as a part of a regular business.

(D) De minimis exception

The Commission shall exempt from designation as a
swap dealer an entity that engages in a de minimis
quantity of swap dealing in connection with trans-
actions with or on behalf of its customers. The Com-
mission shall promulgate regulations to establish
factors with respect to the making of this determi-
nation to exempt.

(50) Swap execution facility

The term “swap execution facility” means a trading
system or platform in which multiple participants
have the ability to execute or trade swaps by accepting
bids and offers made by multiple participants in the
facility or system, through any means of interstate
commerce, including any trading facility, that—

(A) facilitates the execution of swaps between per-
sons; and

(B) is not a designated contract market.
(51) Trading facility
(A) In general
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The term “trading facility” means a person or group
of persons that constitutes, maintains, or provides a
physical or electronic facility or system in which
multiple participants have the ability to execute or
trade agreements, contracts, or transactions—

(i) by accepting bids or offers made by other par-
ticipants that are open to multiple participants in
the facility or system; or

(i1) through the interaction of multiple bids
or multiple offers within a system with a pre-de-
termined non-discretionary automated trade
matching and execution algorithm.

(B) Exclusions
The term “trading facility” does not include—

(i) a person or group of persons solely because the
person or group of persons constitutes, maintains,
or provides an electronic facility or system that
enables participants to negotiate the terms of and
enter into bilateral transactions as a result of
communications exchanged by the parties and not
from interaction of multiple bids and multiple of-
fers within a predetermined, nondiscretionary au-
tomated trade matching and execution algorithm,;

(i1) a government securities dealer or government
securities broker, to the extent that the dealer or
broker executes or trades agreements, contracts,
or transactions in government securities, or as-
sists persons in communicating about, negotiat-
ing, entering into, executing, or trading an agree-
ment, contract, or transaction in government se-
curities (as the terms “government securities
dealer”, “government securities broker”, and “gov-
ernment securities” are defined in section 3(a) of



109a

the Securities Exchange Act of 1934 (15 U.S.C.
78c(a))); or

(i11) facilities on which bids and offers, and ac-
ceptances of bids and offers effected on the facility,
are not binding.

Any person, group of persons, dealer, broker, or
facility described in clause (i) or (ii) is excluded
from the meaning of the term “trading facility” for
the purposes of this chapter without any prior spe-
cific approval, certification, or other action by the
Commission.

(C) Special rule

A person or group of persons that would not other-
wise constitute a trading facility shall not be consid-
ered to be a trading facility solely as a result of the
submission to a derivatives clearing organization of
transactions executed on or through the person or
group of persons.
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United States Code Annotated
Title 7. Agriculture
Chapter 1. Commodity Exchanges
§ 2. Jurisdiction of Commission; liability of principal
for act of agent; Commodity Futures Trading Com-
mission; transaction in interstate commerce
Effective: December 27, 2022

Currentness
7US.C.A.§2

(a) Jurisdiction of Commission; Commodity Futures
Trading Commission

(1) Jurisdiction of Commission
(A) In general

The Commission shall have exclusive jurisdiction,
except to the extent otherwise provided in the
Wall Street Transparency and Accountability Act
of 2010 (including an amendment made by that
Act) and subparagraphs (C), (D), and (I) of this
paragraph and subsections (c) and (f), with respect
to accounts, agreements (including any transac-
tion which is of the character of, or is commonly
known to the trade as, an “option”, “privilege”, “in-
demnity”, “bid”, “offer”, “put”, “call”, “advance
guaranty”, or “decline guaranty”), and transac-
tions involving swaps or contracts of sale of a com-
modity for future delivery (including significant
price discovery contracts), traded or executed on a
contract market designated pursuant to section 7
of this title or a swap execution facility pursuant
to section 7b-3 of this title or any other board of
trade, exchange, or market, and transactions sub-
ject to regulation by the Commission pursuant to
section 23 of this title. Except as hereinabove
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provided, nothing contained in this section shall
(I) supersede or limit the jurisdiction at any time
conferred on the Securities and Exchange Com-
mission or other regulatory authorities under the
laws of the United States or of any State, or (II)
restrict the Securities and Exchange Commission
and such other authorities from carrying out their
duties and responsibilities in accordance with
such laws. Nothing in this section shall supersede
or limit the jurisdiction conferred on courts of the
United States or any State.

(B) Liability of principal for act of agent

The act, omission, or failure of any official, agent,
or other person acting for any individual, associa-
tion, partnership, corporation, or trust within the
scope of his employment or office shall be deemed
the act, omission, or failure of such individual, as-
sociation, partnership, corporation, or trust, as
well as of such official, agent, or other person.

(C) Designation of boards of trade as contract mar-
kets; contracts for future delivery; security futures
products; filing with Board of Governors of Fed-
eral Reserve System; judicial review

Notwithstanding any other provision of law—

(1)(I) Except as provided in subclause (II), this
chapter shall not apply to and the Commission
shall have no jurisdiction to designate a board
of trade as a contract market for any transac-
tion whereby any party to such transaction ac-
quires any put, call, or other option on one or
more securities (as defined in section 77b(1)! of

1 Section 77b(1) was redesignated 15 U.S.C.A. § 77b(a)(1) by
Pub.L. 104-290, Title I, § 106(a)(1), Oct. 11, 1996, 110 Stat. 3424.
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Title 15 or section 3(a)(10) of the Securities Ex-
change Act 0f 1934 on January 11, 1983), includ-
ing any group or index of such securities, or any
interest therein or based on the value thereof.

(II) This chapter shall apply to and the Com-
mission shall have jurisdiction with respect to
accounts, agreements, and transactions in-
volving, and may permit the listing for trad-
ing pursuant to section 7a-2(c) of
this title of, a put, call, or other option on 1 or
more securities (as defined in section
77b(a)(1) of Title 15 or section 3(a)(10) of the
Securities Exchange Act of 1934 on January
11, 1983), including any group or index of
such securities, or any interest therein or
based on the value thereof, that is exempted
by the Securities and Exchange Commission
pursuant to section 36(a)(1) of the Securities
Exchange Act of 1934 with the condition that
the Commission exercise concurrent jurisdic-
tion over such put, call, or other option; pro-
vided, however, that nothing in this para-
graph shall be construed to affect the jurisdic-
tion and authority of the Securities and Ex-
change Commission over such put, call, or
other option.

(i1) This chapter shall apply to and the Commis-
sion shall have exclusive jurisdiction with re-
spect to accounts, agreements (including any
transaction which is of the character of, or is
commonly known to the trade as, an “option”,
“privilege”, “indemnity”, “bid”, “offer”, “put”,
“call”, “advance guaranty”, or “decline guar-
anty”) and transactions involving, and may des-
ignate a board of trade as a contract market in,


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=N129B7280B37B11EDAE17B3988E5AE8DD&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

113a

or register a derivatives transaction execution
facility that trades or executes, contracts of sale
(or options on such contracts) for future delivery
of a group or index of securities (or any interest
therein or based upon the value thereof): Pro-
vided, however, That no board of trade shall be
designated as a contract market with respect to
any such contracts of sale (or options on such
contracts) for future delivery, and no derivatives
transaction execution facility shall trade or ex-
ecute such contracts of sale (or options on such
contracts) for future delivery, unless the board
of trade or the derivatives transaction execution
facility, and the applicable contract, meet the
following minimum requirements:

(I) Settlement of or delivery on such contract
(or option on such contract) shall be effected
in cash or by means other than the transfer
or receipt of any security, except an exempted
security under section 77c of Title 15 or sec-
tion 3(a)(12) of the Securities Exchange Act of
1934 as in effect on January 11, 1983, (other
than any municipal security, as defined in sec-
tion 3(a)(29) of the Securities Exchange Act of
1934 on January 11, 1983);

(II) Trading in such contract (or option on
such contract) shall not be readily susceptible
to manipulation of the price of such contract
(or option on such contract), nor to causing or
being used in the manipulation of the price of
any underlying security, option on such secu-
rity or option on a group or index including
such securities; and

(IIT) Such group or index of securities shall
not constitute a narrow-based security index.
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(i11) If) in its discretion, the Commission deter-
mines that a stock index futures contract, not-
withstanding its conformance with the require-
ments in clause (ii) of this subparagraph, can
reasonably be used as a surrogate for trading a
security (including a security futures product),
it may, by order, require such contract and any
option thereon be traded and regulated as secu-
rity futures products as defined in section
3(a)(56) of the Securities Exchange Act of 1934
and section la of this title subject to all rules
and regulations applicable to security futures
products under this chapter and the securities
laws as defined in section 3(a)(47) of the Securi-
ties Exchange Act of 1934.

(iv) No person shall offer to enter into, enter
into, or confirm the execution of any contract of
sale (or option on such contract) for future de-
livery of any security, or interest therein or
based on the value thereof, except an exempted
security under or? section 3(a)(12) of the Securi-
ties Exchange Act of 1934 as in effect on Janu-
ary 11, 1983 (other than any municipal security
as defined in section 3(a)(29) of the Securities
Exchange Act of 1934 on January 11, 1983), or
except as provided in clause (ii) of this subpara-
graph or subparagraph (D), any group or index
of such securities or any interest therein or
based on the value thereof.

(v)(I) Notwithstanding any other provision of
this chapter, any contract market in a stock in-
dex futures contract (or option thereon) other
than a security futures product, or any deriv-

« )

2 So in original. The word “or” probably should not appear.
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atives transaction execution facility on which
such contract or option is traded, shall file with
the Board of Governors of the Federal Reserve
System any rule establishing or changing the
levels of margin (initial and maintenance) for
such stock index futures contract (or option
thereon) other than security futures products.

(II) The Board may at any time request any
contract market or derivatives transaction
execution facility to set the margin for any
stock index futures contract (or option there-
on), other than for any security futures prod-
uct, at such levels as the Board in its judg-
ment determines are appropriate to preserve
the financial integrity of the contract market
or derivatives transaction execution facility,
or its clearing system, or to prevent systemic
risk. If the contract market or derivatives
transaction execution facility fails to do so
within the time specified by the Board in its
request, the Board may direct the contract
market or derivatives transaction execution
facility to alter or supplement the rules of the
contract market or derivatives transaction
execution facility as specified in the request.

(IIT) Subject to such conditions as the Board
may determine, the Board may delegate any
or all of its authority, relating to margin for
any stock index futures contract (or option
thereon), other than security futures prod-
ucts, under this clause to the Commission.

(IV) It shall be unlawful for any futures com-
mission merchant to, directly or indirectly, ex-
tend or maintain credit to or for, or collect
margin from any customer on any security
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futures product unless such activities comply
with the regulations prescribed pursuant to
section 7(c)(2)(B) of the Securities Exchange
Act of 1934.

(V) Nothing in this clause shall supersede or
limit the authority granted to the Commis-
sion in section 12a(9) of this title to direct a
contract market or registered derivatives
transaction execution facility, on finding an
emergency to exist, to raise temporary margin
levels on any futures contract, or option on
the contract covered by this clause, or on any
security futures product.

(VI) Any action taken by the Board, or by the
Commission acting under the delegation of
authority under subclause III,> under this
clause directing a contract market to alter or
supplement a contract market rule shall be
subject to review only in the Court of Appeals
where the party seeking review resides or has
its principal place of business, or in the
United States Court of Appeals for the Dis-
trict of Columbia Circuit. The review shall be
based on the examination of all information
before the Board or the Commission, as the
case may be, at the time the determination
was made. The court reviewing the action of
the Board or the Commission shall not enter
a stay or order of mandamus unless the court
has determined, after notice and a hearing be-
fore a panel of the court, that the agency ac-
tion complained of was arbitrary, capricious,

3 So in original. Probably should be “subclause (III)”.
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an abuse of discretion, or otherwise not in ac-
cordance with law.

(D) dJurisdiction and authority of Securities and
Exchange Commission over security futures; req-
uirements for security futures trading; periodic or
special examinations by Commission representa-
tives

(i) Notwithstanding any other provision of
this chapter, the Securities and Exchange Com-
mission shall have jurisdiction and authority
over security futures as defined in section
3(a)(55) of the Securities Exchange Act of
1934, section 77b(a)(16) of Title 15, section 80a-
2(a)(52) of Title 15, and section 80b-2(a)(27) of
Title 15, options on security futures, and per-
sons effecting transactions in security futures
and options thereon, and this chapter shall ap-
ply to and the Commission shall have jurisdic-
tion with respect to accounts, agreements (in-
cluding any transaction which is of the charac-
ter of, or is commonly known to the trade as, an
“option”, “privilege”, “indemnity”, “bid”, “offer”,
“put”, “call”, “advance guaranty”, or “decline
guaranty”), contracts, and transactions involv-
ing, and may designate a board of trade as a con-
tract market in, or register a derivatives trans-
action execution facility that trades or executes,
a security futures product as defined in section
la of this title: Provided, however, That, except
as provided in clause (vi) of this subparagraph,
no board of trade shall be designated as a con-
tract market with respect to, or registered as a
derivatives transaction execution facility for,
any such contracts of sale for future delivery
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unless the board of trade and the applicable con-
tract meet the following criteria:

(I) Except as otherwise provided in a rule, reg-
ulation, or order issued pursuant to clause (v)
of this subparagraph, any security underlying
the security future, including each component
security of a narrow-based security index, is
registered pursuant to section 12 of the Secu-
rities Exchange Act of 1934.

(II) If the security futures product is not cash
settled, the board of trade on which the secu-
rity futures product is traded has arrange-
ments in place with a clearing agency regis-
tered pursuant to section 17A of the Securi-
ties Exchange Act of 1934 for the payment
and delivery of the securities underlying the
security futures product.

(ITT) Except as otherwise provided in a rule,
regulation, or order issued pursuant to clause
(v) of this subparagraph, the security future
is based upon common stock and such other
equity securities as the Commission and the
Securities and Exchange Commission jointly
determine appropriate.

(IV) The security futures product is cleared by
a clearing agency that has in place provisions
for linked and coordinated clearing with other
clearing agencies that clear security futures
products, which permits the security futures
product to be purchased on a designated con-
tract market, registered derivatives transac-
tion execution facility, national securities ex-
change registered under section 6(a) of the
Securities Exchange Act of 1934, or national
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securities association registered pursuant to
section 15A(a) of the Securities Exchange Act
of 1934 and offset on another designated con-
tract market, registered derivatives transac-
tion execution facility, national securities ex-
change registered under section 6(a) of the
Securities Exchange Act of 1934, or national
securities association registered pursuant to
section 15A(a) of the Securities Exchange Act
of 1934.

(V) Only futures commission merchants, in-
troducing brokers, commodity trading advi-
sors, commodity pool operators or associated
persons subject to suitability rules compara-
ble to those of a national securities associa-
tion registered pursuant to section 15A(a) of
the Securities Exchange Act of 1934 solicit,
accept any order for, or otherwise deal in any
transaction in or in connection with the secu-
rity futures product.

(VI) The security futures product is subject to
a prohibition against dual trading in section
6j of this title and the rules and regulations
thereunder or the provisions of section 11(a)
of the Securities Exchange Act of 1934 and
the rules and regulations thereunder, except
to the extent otherwise permitted under the
Securities Exchange Act of 1934 and the rules
and regulations thereunder.

(VII) Trading in the security futures product
is not readily susceptible to manipulation of
the price of such security futures product, nor
to causing or being used in the manipulation
of the price of any underlying security, option
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on such security, or option on a group or index
including such securities;

(VIII) The board of trade on which the secu-
rity futures product is traded has procedures
in place for coordinated surveillance among
such board of trade, any market on which any
security underlying the security futures prod-
uct is traded, and other markets on which any
related security is traded to detect manipula-
tion and insider trading, except that, if the
board of trade is an alternative trading sys-
tem, a national securities association regis-
tered pursuant to section 15A(a) of the Secu-
rities Exchange Act of 1934 or national secu-
rities exchange registered pursuant to section
6(a) of the Securities Exchange Act of 1934 of
which such alternative trading system is a
member has in place such procedures.

(IX) The board of trade on which the security
futures product is traded has in place audit
trails necessary or appropriate to facilitate
the coordinated surveillance required in sub-
clause (VIII), except that, if the board of trade
is an alternative trading system, a national
securities association registered pursuant to
section 15A(a) of the Securities Exchange Act
of 1934 or national securities exchange regis-
tered pursuant to section 6(a) of the Securi-
ties Exchange Act of 1934 of which such alter-
native trading system is a member has rules
to require such audit trails.

(X) The board of trade on which the security
futures product is traded has in place proce-
dures to coordinate trading halts between
such board of trade and markets on which any
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security underlying the security futures prod-
uct is traded and other markets on which any
related security is traded, except that, if the
board of trade is an alternative trading sys-
tem, a national securities association regis-
tered pursuant to section 15A(a) of the Secu-
rities Exchange Act of 1934 or national secu-
rities exchange registered pursuant to section
6(a) of the Securities Exchange Act of 1934 of
which such alternative trading system is a
member has rules to require such coordinated
trading halts.

(XI) The margin requirements for a security
futures product comply with the regulations
prescribed pursuant to section 7(c)(2)(B) of
the Securities Exchange Act of 1934, except
that nothing in this subclause shall be cons-
trued to prevent a board of trade from requir-
ing higher margin levels for a security futures
product when it deems such action to be nec-
essary or appropriate.

(i1) It shall be unlawful for any person to offer,

to enter into, to execute, to confirm the execu-
tion of, or to conduct any office or business any-
where in the United States, its territories or
possessions, for the purpose of soliciting, or ac-

cepting any order for, or otherwise dealing in,
any transaction in, or in connection with, a se-
curity futures product unless—

(I) the transaction is conducted on or subject
to the rules of a board of trade that—

(aa) has been designated by the Commis-
sion as a contract market in such security
futures product; or
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(bb) is a registered derivatives transaction
execution facility for the security futures
product that has provided a certification
with respect to the security futures product
pursuant to clause (vii);

(IT) the contract is executed or consummated
by, through, or with a member of the contract
market or registered derivatives transaction
execution facility; and

(IIT) the security futures product is evidenced
by a record in writing which shows the date,
the parties to such security futures product
and their addresses, the property covered,
and its price, and each contract market mem-
ber or registered derivatives transaction exe-
cution facility member shall keep the record
for a period of 3 years from the date of the
transaction, or for a longer period if the Com-
mission so directs, which record shall at all
times be open to the inspection of any duly
authorized representative of the Commission.

(iii)(I) Except as provided in subclause (II) but
notwithstanding any other provision of this
chapter, no person shall offer to enter into, enter
into, or confirm the execution of any option on a
security future.

(IT) After 3 years after December 21, 2000, the
Commission and the Securities and Exchange
Commission may by order jointly determine
to permit trading of options on any security
future authorized to be traded under the pro-
visions of this chapter and the Securities Ex-
change Act of 1934.
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(iv)(I) All relevant records of a futures commis-
sion merchant or introducing broker registered
pursuant to section 6f(a)(2) of this title, floor
broker or floor trader exempt from registration
pursuant to section 6f(a)(3) of this title, associ-
ated person exempt from registration pursuant
to section 6k(6) of this title, or board of trade
designated as a contract market in a security
futures product pursuant to section 7b-1 of this
title shall be subject to such reasonable periodic
or special examinations by representatives of
the Commission as the Commission deems nec-
essary or appropriate in the public interest, for
the protection of investors, or otherwise in fur-
therance of the purposes of this chapter, and the
Commission, before conducting any such exam-
ination, shall give notice to the Securities and
Exchange Commission of the proposed exami-
nation and consult with the Securities and Ex-
change Commission concerning the feasibility
and desirability of coordinating the examina-
tion with examinations conducted by the Secu-
rities and Exchange Commission in order to
avoid unnecessary regulatory duplication or un-
due regulatory burdens for the registrant or
board of trade.

(IT) The Commission shall notify the Securi-
ties and Exchange Commission of any exami-
nation conducted of any futures commission
merchant or introducing broker registered
pursuant to section 6f(a)(2) of this title, floor
broker or floor trader exempt from registra-
tion pursuant to section 6f(a)(3) of this title,
associated person exempt from registration
pursuant to section 6k(6) of this title, or board
of trade designated as a contract market in a
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security futures product pursuant to section
7b-1 of this title, and, upon request, furnish to
the Securities and Exchange Commission any
examination report and data supplied to or
prepared by the Commission in connection
with the examination.

(IIT) Before conducting an examination under
subclause (I), the Commission shall use the
reports of examinations, unless the inform-
ation sought is unavailable in the reports, of
any futures commission merchant or intro-
ducing broker registered pursuant to section
6f(a)(2) of this title, floor broker or floor trader
exempt from registration pursuant to section
6f(a)(3) of this title, associated person exempt
from registration pursuant to section 6k(6) of
this title, or board of trade designated as a
contract market in a security futures product
pursuant to section 7b-1 of this title that is
made by the Securities and Exchange Com-
mission, a national securities association reg-
istered pursuant to section 15A(a) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 780-
3(a)), or a national securities exchange regis-
tered pursuant to section 6(a) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78f(a)).

(IV) Any records required under this subsec-
tion for a futures commission merchant or in-
troducing broker registered pursuant to sec-
tion 6f(a)(2) of this title, floor broker or floor
trader exempt from registration pursuant to
section 6f(a)(3) of this title, associated person
exempt from registration pursuant to section
6k(6) of this title, or board of trade designated
as a contract market in a security futures
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product pursuant to section 7b-1 of this title,
shall be limited to records with respect to ac-
counts, agreements, contracts, and transac-
tions involving security futures products.

(v)(I) The Commission and the Securities and
Exchange Commission, by rule, regulation, or
order, may jointly modify the criteria specified
in subclause (I) or (ITII) of clause (i), including
the trading of security futures based on securi-
ties other than equity securities, to the extent
such modification fosters the development of
fair and orderly markets in security futures
products, is necessary or appropriate in the pub-
lic interest, and is consistent with the protection
of investors.

(IT) The Commission and the Securities and
Exchange Commission, by order, may jointly
exempt any person from compliance with the
criterion specified in clause (1)(IV) to the ex-
tent such exemption fosters the development
of fair and orderly markets in security futures
products, is necessary or appropriate in the
public interest, and is consistent with the pro-
tection of investors.

(vi)(I) Notwithstanding clauses (i) and (vii), un-
til the compliance date, a board of trade shall
not be required to meet the criterion specified in
clause (i)(IV).

(IT) The Commission and the Securities and
Exchange Commission shall jointly publish in
the Federal Register a notice of the compli-
ance date no later than 165 days before the
compliance date.
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(IIT) For purposes of this clause, the term
“compliance date” means the later of—

(aa) 180 days after the end of the first full
calendar month period in which the aver-
age aggregate comparable share volume for
all security futures products based on sin-
gle equity securities traded on all desig-
nated contract markets and registered de-
rivatives transaction execution facilities
equals or exceeds 10 percent of the average
aggregate comparable share volume of op-
tions on single equity secureties traded on
all national securities exchanges registered
pursuant to section 6(a) of the Securities
Exchange Act of 1934 and any national se-
curities associations registered pursuant to
section 15A(a) of such Act; or

(bb) 2 years after the date on which trading
in any security futures product commences
under this chapter.

(vii) It shall be unlawful for a board of trade to
trade or execute a security futures product un-
less the board of trade has provided the Com-
mission with a certification that the specific se-
curity futures product and the board of trade, as
applicable, meet the criteria specified in sub-
clauses (I) through (XI) of clause (i), except as
otherwise provided in clause (vi).

(E) Obligation to address security futures prod-
ucts traded on foreign exchanges

(i) To the extent necessary or appropriate in the
public interest, to promote fair competition, and
consistent with promotion of market efficiency,
innovation, and expansion of investment



127a

opportunities, the protection of investors, and
the maintenance of fair and orderly markets,
the Commission and the Securities and Ex-
change Commission shall jointly issue such
rules, regulations, or orders as are necessary
and appropriate to permit the offer and sale of
a security futures product traded on or subject
to the rules of a foreign board of trade to United
States persons.

(i1) The rules, regulations, or orders adopted un-
der clause (i) shall take into account, as appro-
priate, the nature and size of the markets that
the securities underlying the security futures
product reflects.

(F) Security futures products traded on foreign
boards of trade

(i) Nothing in this chapter is intended to pro-
hibit a futures commission merchant from car-
rying security futures products traded on or
subject to the rules of a foreign board of trade in
the accounts of persons located outside of the
United States.

(i1) Nothing in this chapter is intended to pro-
hibit any eligible contract participant located in
the United States from purchasing or carrying
securities futures products traded on or subject
to the rules of a foreign board of trade, exchange,
or market to the same extent such person may
be authorized to purchase or carry other securi-
ties traded on a foreign board of trade, ex-
change, or market so long as any underlying se-
curity for such security futures products is
traded principally on, by, or through any
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exchange or market located outside the United
States.

(G)(1) Nothing in this paragraph shall limit the ju-
risdiction conferred on the Securities and Ex-
change Commission by the Wall Street Transpar-
ency and Accountability Act of 2010 with regard
to security-based swap agreements as defined pur-
suant to section 3(a)(78) of the Securities Ex-
change Act of 1934, and security-based swaps.

(i1) In addition to the authority of the Securities
and Exchange Commission described in clause
(i), nothing in this subparagraph shall limit or
affect any statutory authority of the Commis-
sion with respect to an agreement, contract, or
transaction described in clause (i).

(H) Notwithstanding any other provision of law,
the Wall Street Transparency and Accountability
Act of 2010 shall not apply to, and the Commodity
Futures Trading Commission shall have no juris-
diction under such Act (or any amendments to this
chapter made by such Act) with respect to, any se-
curity other than a security-based swap.

(@) Nothing in this chapter shall limit or af-
fect any statutory authority of the Federal
Energy Regulatory Commission or a State
regulatory authority (as defined in section
796(21) of Title 16) with respect to an agree-
ment, contract, or transaction that is entered
into pursuant to a tariff or rate schedule ap-
proved by the Federal Energy Regulatory
Commission or a State regulatory authority
and is—

(I) not executed, traded, or cleared on a regis-
tered entity or trading facility; or
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(II) executed, traded, or cleared on a regis-
tered entity or trading facility owned or oper-
ated by a regional transmission organization
or independent system operator.

(i1) In addition to the authority of the Federal
Energy Regulatory Commission or a State reg-
ulatory authority described in clause (i), noth-
ing in this subparagraph shall limit or affect—

(I) any statutory authority of the Commission
with respect to an agreement, contract, or
transaction described in clause (i); or

(IT) the jurisdiction of the Commission under
subparagraph (A) with respect to an agree-
ment, contract, or transaction that is exe-
cuted, traded, or cleared on a registered entity
or trading facility that is not owned or oper-
ated by a regional transmission organization
or independent system operator (as defined
by sections* 796(27) and (28) of Title 16).

(2) Establishment of Commodity Futures Trading
Commission; composition; terms of Commissioners

(A) There is hereby established, as an independent
agency of the United States Government, a Com-
modity Futures Trading Commission. The Com-
mission shall be composed of five Commissioners
who shall be appointed by the President, by and
with the advice and consent of the Senate. In nom-
inating persons for appointment, the President
shall-

(i) select persons who shall each have demon-
strated knowledge in futures trading or its

4 So in original. Probably should be “section”.
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regulation, or the production, merchandising,
processing or distribution of one or more of the
commodities or other goods and articles, ser-
vices, rights, and interests covered by this chap-
ter; and

(i1) seek to ensure that the demonstrated
knowledge of the Commissioners is balanced
with respect to such areas.

Not more than three of the members of the Com-
mission shall be members of the same political
party. Each Commissioner shall hold office for a
term of five years and until his successor is ap-
pointed and has qualified, except that he shall
not so continue to serve beyond the expiration
of the next session of Congress subsequent to
the expiration of said fixed term of office, and
except (i) any Commissioner appointed to fill a
vacancy occurring prior to the expiration of the
term for which his predecessor was appointed
shall be appointed for the remainder of such
term, and (ii) the terms of office of the Commis-
sioners first taking office after the enactment of
this paragraph shall expire as designated by the
President at the time of nomination, one at the
end of one year, one at the end of two years, one
at the end of three years, one at the end of four
years, and one at the end of five years.

(B) The President shall appoint, by and with the
advice and consent of the Senate, a member of the
Commission as Chairman, who shall serve as
Chairman at the pleasure of the President. An in-
dividual may be appointed as Chairman at the
same time that person is appointed as a Commis-
sioner. The Chairman shall be the chief adminis-
trative officer of the Commission and shall preside
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at hearings before the Commission. At any time,
the President may appoint, by and with the advice
and consent of the Senate, a different Chairman,
and the Commissioner previously appointed as
Chairman may complete that Commissioner’s
term as a Commissioner.

(3) Vacancies

A vacancy in the Commission shall not impair the
right of the remaining Commissioners to exercise all
the powers of the Commission.

(4) General Counsel

The Commission shall have a General Counsel, who
shall be appointed by the Commission and serve at
the pleasure of the Commission. The General Coun-
sel shall report directly to the Commission and serve
as its legal advisor. The Commission shall appoint
such other attorneys as may be necessary, in the
opinion of the Commission, to assist the General
Counsel, represent the Commission in all discipli-
nary proceedings pending before it, represent the
Commission in courts of law whenever appropriate,
assist the Department of Justice in handling litiga-
tion concerning the Commission in courts of law, and
perform such other legal duties and functions as the
Commission may direct.

(5) Executive Director

The Commission shall have an Executive Director,
who shall be appointed by the Commission and
serve at the pleasure of the Commission. The Exec-
utive Director shall report directly to the Commis-
sion and perform such functions and duties as the
Commission may prescribe.

(6) Powers and Functions of Chairman
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(A) Except as otherwise provided in this para-
graph and in paragraphs (4) and (5) of this sub-
section, the executive and administrative func-
tions of the Commission, including functions of
the Commission with respect to the appointment
and supervision of personnel employed under the
Commission, the distribution of business among
such personnel and among administrative units of
the Commission, and the use and expenditure of
funds, according to budget categories, plans, pro-
grams, and priorities established and approved by
the Commission, shall be exercised solely by the
Chairman.

(B) In carrying out any of his functions under the
provisions of this paragraph, the Chairman shall
be governed by general policies, plans, priorities,
and budgets approved by the Commission and by
such regulatory decisions, findings, and determi-
nation as the Commission may by law be author-
ized to make.

(C) The appointment by the Chairman of the
heads of major administrative units under the
Commission shall be subject to the approval of the
Commission.

(D) Personnel employed regularly and full time in
the immediate offices of Commissioners other
than the Chairman shall not be affected by the
provisions of this paragraph.

(E) There are hereby reserved to the Commission
its functions with respect to revising budget esti-
mates and with respect to determining the distri-
bution of appropriated funds according to major
programs and purposes.
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(F) The Chairman may from time to time make
such provisions as he shall deem appropriate au-
thorizing the performance by any officer, emp-
loyee, or administrative unit under his jurisdic-
tion of any functions of the Chairman under this
paragraph.

(7) Appointment and compensation
(A) In general

The Commission may appoint and fix the compen-
sation of such officers, attorneys, economists, ex-
aminers, and other employees as may be neces-
sary for carrying out the functions of the Commis-
sion under this chapter.

(B) Rates of pay

Rates of basic pay for all employees of the Com-
mission may be set and adjusted by the Commis-
sion without regard to chapter 51 or subchapter
III of chapter 53 of Title 5.

(C) Comparability
(i) In general

The Commission may provide additional com-
pensation and benefits to employees of the Com-
mission if the same type of compensation or
benefits are provided by any agency referred to
in section 1833b(a) of Title 12 or could be pro-
vided by such an agency under applicable provi-
sions of law (including rules and regulations).

(11) Consultation

In setting and adjusting the total amount of
compensation and benefits for employees, the
Commission shall consult with, and seek to
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maintain comparability with, the agencies re-
ferred to in section 1833b(a) of Title 12.

(8) Conflict of interest

No Commissioner or employee of the Commission
shall accept employment or compensation from any
person, exchange, or clearinghouse subject to regu-
lation by the Commission under this chapter during
his term of office, nor shall he participate, directly or
indirectly, in any registered entity operations or
transactions of a character subject to regulation by
the Commission.

(9) Liaison with Department of Agriculture; commu-
nications with Department of the Treasury, Federal
Reserve Board, and Securities and Exchange Com-
mission; application by a board of trade for designa-
tion as a contract market for future delivery of secu-
rities
(A) The Commission shall, in cooperation with the
Secretary of Agriculture, maintain a liaison be-
tween the Commission and the Department of Ag-
riculture. The Secretary shall take such steps as
may be necessary to enable the Commission to ob-
tain information and utilize such services and fa-
cilities of the Department of Agriculture as may
be necessary in order to maintain effectively such
liaison. In addition, the Secretary shall appoint a
liaison officer, who shall be an employee of the Of-
fice of the Secretary, for the purpose of maintain-
ing a liaison between the Department
of Agriculture and the Commission. The Commis-
sion shall furnish such liaison officer appropriate
office space within the offices of the Commission
and shall allow such liaison officer to attend and
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observe all deliberations and proceedings of the
Commission.

(B)d) The Commission shall maintain communi-
cations with the Department of the Treasury, the
Board of Governors of the Federal Reserve Sys-
tem, and the Securities and Exchange Commis-
sion for the purpose of keeping such agencies fully
informed of Commission activities that relate to
the responsibilities of those agencies, for the pur-
pose of seeking the views of those agencies on such
activities, and for considering the relationships
between the volume and nature of investment and
trading in contracts of sale of a commodity for fu-
ture delivery and in securities and financial in-
struments under the jurisdiction of such agencies.

(i1) When a board of trade applies for designa-
tion or registration as a contract market or de-
rivatives transaction execution facility involv-
ing transactions for future delivery of any secu-
rity issued or guaranteed by the United States
or any agency thereof, the Commission shall
promptly deliver a copy of such application to
the Department of the Treasury and the Board
of Governors of the Federal Reserve System.
The Commission may not designate or register
a board of trade as a contract market or deriva-
tives transaction execution facility based on
such application until forty-five days after the
date the Commission delivers the application to
such agencies or until the Commission receives
comments from each of such agencies on the ap-
plication, whichever period is shorter. Any com-
ments received by the Commission from such
agencies shall be included as part of the public
record of the Commission’s designation
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proceeding. In designating, registering, or refu-
sing, suspending, or revoking the designation or
registration of, a board of trade as a contract
market or derivatives transaction execution fa-
cility involving transactions for future delivery
referred to in this clause or in considering any
possible action under this chapter (including
without limitation emergency action under sec-
tion 12a(9) of this title) with respect to such
transactions, the Commission shall take into
consideration all comments it receives from the
Department of the Treasury and the Board of
Governors of the Federal Reserve System and
shall consider the effect that any such designa-
tion, registration, suspension, revocation, or ac-
tion may have on the debt financing require-
ments of the United States Government and the
continued efficiency and integrity of the under-
lying market for government securities.

(i1i) The provisions of this subparagraph shall
not create any rights, liabilities, or obligations
upon which actions may be brought against the
Commission.

(10) Transmittal of budget requests and legislative
recommendations to congressional committees

(A) Whenever the Commission submits any
budget estimate or request to the President or the
Office of Management and Budget, it shall concur-
rently transmit copies of that estimate or request
to the House and Senate Appropriations Commit-
tees and the House Committee on Agriculture and
the Senate Committee on Agriculture, Nutrition,
and Forestry.
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(B) Whenever the Commission transmits any leg-
islative recommendations, or testimony, or com-
ments on legislation to the President or
the Office of Management and Budget, it shall
concurrently transmit copies thereof to the House
Committee on Agriculture and the Senate Com-
mittee on Agriculture, Nutrition, and Forestry. No
officer or agency of the United States shall have
any authority to require the Commission to sub-
mit its legislative recommendations, or testimony,
or comments on legislation to any officer or agency
of the United States for approval, comments, or re-
view, prior to the submission of such recommenda-
tions, testimony, or comments to the Congress. In
instances in which the Commission voluntarily
seeks to obtain the comments or review of any of-
ficer or agency of the United States, the Commis-
sion shall include a description of such actions in
its legislative recommendations, testimony, or
comments on legislation which it transmits to the
Congress.

(C) Whenever the Commission issues for official
publication any opinion, release, rule, order, inter-
pretation, or other determination on a matter, the
Commission shall provide that any dissenting,
concurring, or separate opinion by any Commis-
sioner on the matter be published in full along
with the Commission opinion, release, rule, order,
interpretation, or determination.

(11) Seal

The Commission shall have an official seal, which
shall be judicially noticed.

(12) Rules and regulations
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The Commission is authorized to promulgate such
rules and regulations as it deems necessary to gov-
ern the operating procedures and conduct of the
business of the Commission.

(13) Public availability of swap transaction data
(A) Definition of real-time public reporting

In this paragraph, the term “real-time public re-
porting” means to report data relating to a swap
transaction, including price and volume, as soon
as technologically practicable after the time at
which the swap transaction has been executed.

(B) Purpose

The purpose of this section is to authorize the
Commission to make swap transaction and pric-
ing data available to the public in such form and
at such times as the Commission determines ap-
propriate to enhance price discovery.

(C) General rule

The Commission is authorized and required to
provide by rule for the public availability of swap
transaction and pricing data as follows:

(i) With respect to those swaps that are subject
to the mandatory clearing requirement des-
cribed in subsection (h)(1) (including those
swaps that are excepted from the requirement
pursuant to subsection (h)(7)), the Commission
shall require real-time public reporting for such
transactions.

(i1) With respect to those swaps that are not sub-
ject to the mandatory clearing requirement de-
scribed in subsection (h)(1), but are cleared at a
registered derivatives clearing organization,



139a

the Commission shall require real-time public
reporting for such transactions.

(iii) With respect to swaps that are not cleared
at a registered derivatives clearing organization
and which are reported to a swap data reposi-
tory or the Commission under subsection (h)(6),
the Commission shall require real-time public
reporting for such transactions, in a manner
that does not disclose the business transactions
and market positions of any person.

(iv) With respect to swaps that are determined
to be required to be cleared under subsection
(h)(2) but are not cleared, the Commission shall
require real-time public reporting for such
transactions.

(D) Registered entities and public reporting

The Commission may require registered entities
to publicly disseminate the swap transaction and
pricing data required to be reported under this
paragraph.

(E) Rulemaking required

With respect to the rule providing for the public
availability of transaction and pricing data for
swaps described in clauses (i) and (ii) of subpara-
graph (C), the rule promulgated by the Commis-
sion shall contain provisions—

(i) to ensure such information does not identify
the participants;

(i1) to specify the criteria for determining what
constitutes a large notional swap transaction
(block trade) for particular markets and con-
tracts;
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(i1i) to specify the appropriate time delay for re-
porting large notional swap transactions (block
trades) to the public; and

(iv) that take into account whether the public
disclosure will materially reduce market liquid-
ity.

(F) Timeliness of reporting

Parties to a swap (including agents of the parties
to a swap) shall be responsible for reporting swap
transaction information to the appropriate regis-
tered entity in a timely manner as may be pre-
scribed by the Commission.

(G) Reporting of swaps to registered swap data re-
positories

Each swap (whether cleared or uncleared) shall be
reported to a registered swap data repository.

(14) Semiannual and annual public reporting of ag-
gregate swap data

(A) In general

In accordance with subparagraph (B), the Com-
mission shall issue a written report on a semian-
nual and annual basis to make available to the
public information relating to—

(i) the trading and clearing in the major swap
categories; and

(i1) the market participants and developments
in new products.

(B) Use; consultation

In preparing a report under subparagraph (A), the
Commission shall-
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(i) use information from swap data repositories
and derivatives clearing organizations; and

(i1) consult with the Office of the Comptroller of
the Currency, the Bank for International Settle-
ments, and such other regulatory bodies as may
be necessary.

(C) Authority of the Commission

The Commission may, by rule, regulation, or order,
delegate the public reporting responsibilities of
the Commission under this paragraph in accord-
ance with such terms and conditions as the Com-
mission determines to be appropriate and in the
public interest.

(15) Energy and Environmental Markets Advisory
Committee

(A) Establishment
(i) In general

An Energy and Environmental Markets Advi-
sory Committee is hereby established.

(i1) Membership
The Committee shall have 9 members.
(111) Activities
The Committee’s objectives and scope of activi-
ties shall be—
(I) to conduct public meetings;

(II) to submit reports and recommendations
to the Commission (including dissenting or
minority views, if any); and

(ITI) otherwise to serve as a vehicle for discus-
sion and communication on matters of
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concern to exchanges, firms, end users, and
regulators regarding energy and environmen-
tal markets and their regulation by the Com-
mission.

(B) Requirements
(i) In general

The Committee shall hold public meetings at
such intervals as are necessary to carry out the
functions of the Committee, but not less fre-
quently than 2 times per year.

(1) Members

Members shall be appointed to 3-year terms,
but may be removed for cause by vote of the
Commission.

(C) Appointment

The Commission shall appoint members with a
wide diversity of opinion and who represent a
broad spectrum of interests, including hedgers
and consumers.

(D) Reimbursement

Members shall be entitled to per diem and travel
expense reimbursement by the Commission.

(E) Chapter 10 of Title 5

The Committee shall not be subject to chapter 10
of Title 5.

(b) Transaction in interstate commerce

For the purposes of this chapter (but not in any wise
limiting the foregoing definition of interstate com-
merce) a transaction in respect to any article shall be
considered to be in interstate commerce if such article
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is part of that current of commerce usual in the com-
modity trade whereby commodities and commodity
products and by-products thereof are sent from one
State, with the expectation that they will end their
transit, after purchase, in another, including in addi-
tion to cases within the above general description, all
cases where purchase or sale is either for shipment to
another State, or for manufacture within the State and
the shipment outside the State of the products result-
ing from such manufacture. Articles normally in such
current of commerce shall not be considered out of
such commerce through resort being had to any means
or device intended to remove transactions in respect
thereto from the provisions of this chapter. For the pur-
pose of this paragraph the word “State” includes Terri-
tory, the District of Columbia, possession of the United
States, and foreign nation.

(c) Agreements, contracts, and transactions in foreign
currency, government securities, and certain other
commodities

(1) In general

Except as provided in paragraph (2), nothing in this
chapter (other than section,’ 7a-1,5 or 16(e)(2)(B) of
this title) governs or applies to an agreement, con-
tract, or transaction in—

(A) foreign currency;

(B) government securities;
(C) security warrants;

(D) security rights;

(E) resales of installment loan contracts;

5 So in original. The comma probably should not appear.
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(F) repurchase transactions in an excluded com-
modity; or

(G) mortgages or mortgage purchase commit-
ments.

(2) Commission jurisdiction

(A) Agreements, contracts, and transactions
traded on an organized exchange

This chapter applies to, and the Commission shall
have jurisdiction over, an agreement, contract, or
transaction described in paragraph (1) that is—

(i) a contract of sale of a commodity for future
delivery (or an option on such a contract), or an
option on a commodity (other than foreign cur-
rency or a security or a group or index of securi-
ties), that is executed or traded on an organized
exchange;

(i1) a swap; or

(iii) an option on foreign currency executed
or traded on an organized exchange that is
not a national securities exchange registered
pursuant to section 6(a) of the Securities Ex-
change Act of 1934.

(B) Agreements, contracts, and transactions in re-
tail foreign currency

(1) This chapter applies to, and the Commission
shall have jurisdiction over, an agreement, con-
tract, or transaction in foreign currency that—

(I) is a contract of sale of a commodity for fu-
ture delivery (or an option on such a contract)
or an option (other than an option executed or
traded on a national securities exchange reg-
istered pursuant to section 6(a) of the
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Securities Exchange Act of 1934 (15 U.S.C.
78f(a))); and

(II) is offered to, or entered into with, a person
that is not an eligible contract participant,
unless the counterparty, or the person offer-
ing to be the counterparty, of the person is—

(aa) a United States financial institution;

(bb)(AA) a broker or dealer registered un-
der section 15(b) (except paragraph (11)
thereof) or 15C of the Securities Exchange
Act of 1934 (15 U.S.C. 780(b), 780-5); or

(BB) an associated person of a broker or
dealer registered under section 15(b) (ex-
cept paragraph (11) thereof) or 15C of the
Securities Exchange Act of 1934 (15 U.S.C.
780(b), 780-5) concerning the financial or
securities activities of which the broker or
dealer makes and keeps records under sec-
tion 15C(b) or 17(h) of the Securities Ex-
change Act of 1934 (15 U.S.C. 780-5(b),
78q(h));

(cc)(AA) a futures commission merchant
that is primarily or substantially engaged
in the business activities described in sec-
tion 1a of this title, is registered under this
chapter, is not a person described in item
(bb) of this subclause, and maintains ad-
justed net capital equal to or in excess of the
dollar amount that applies for purposes of
clause (ii) of this subparagraph; or

(BB) an affiliated person of a futures com-
mission merchant that is primarily or sub-
stantially engaged in the business
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activities described in section la of this ti-
tle, is registered under this chapter, and is
not a person described in item (bb) of this
subclause, if the affiliated person maintains
adjusted net capital equal to or in excess of
the dollar amount that applies for purposes
of clause (ii) of this subparagraph and is not
a person described in such item (bb), and
the futures commission merchant makes
and keeps records under section 6f(c)(2)(B)
of this title concerning the futures and
other financial activities of the affiliated
person,;

(dd) a financial holding company (as de-
fined in section 1841 of Title 12); or

(ff)¢ a retail foreign exchange dealer that
maintains adjusted net capital equal to or
in excess of the dollar amount that applies
for purposes of clause (ii) of this subpara-
graph and is registered in such capacity
with the Commission, subject to such terms
and conditions as the Commission shall
prescribe, and is a member of a futures as-
sociation registered under section 21 of this
title.

(i1) The dollar amount that applies for purposes
of this clause is—

(I) $10,000,000, beginning 120 days after the
date of the enactment of this clause;

(I1) $15,000,000, beginning 240 days after
such date of enactment; and

6 So in original. No item (ee) has been enacted
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(IIT) $20,000,000, beginning 360 days after
such date of enactment.

(i1i) Notwithstanding items (cc) and (gg) of
clause (i)(II) of this subparagraph, agreements,
contracts, or transactions described in clause (1)
of this subparagraph, and accounts or pooled in-
vestment vehicles described in clause (vi), shall
be subject to subsection (a)(1)(B) of this section
and sections 6(b), 6b, 6¢(b), 60, 9, and 13b of this
title (except to the extent that sections 9 and
13b of this title prohibit manipulation of the
market price of any commodity in interstate
commerce, or for future delivery on or subject to
the rules of any market), 13a-1, 13a-2, 12(a),
13c(a), and 13c(b) of this title if the agreements,
contracts, or transactions are offered, or entered
into, by a person that is registered as a futures
commission merchant or retail foreign exchange
dealer, or an affiliated person of a futures com-
mission merchant registered under this chapter
that is not also a person described in any of item
(aa), (bb), (ee), or (ff) of clause (1)(II) of this sub-
paragraph.

(iv)(I) Notwithstanding items (cc) and (gg) of
clause (1)(II), a person, unless registered in such
capacity as the Commission by rule, regulation,
or order shall determine and a member of a fu-
tures association registered under section 21 of
this title, shall not—

(aa) solicit or accept orders from any person
that is not an eligible contract participant
in connection with agreements, contracts,
or transactions described in clause (i) en-
tered into with or to be entered into with a
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person who is not described in item (aa),
(bb), (ee), or (ff) of clause (1)(II);

(bb) exercise discretionary trading author-
ity or obtain written authorization to exer-
cise discretionary trading authority over
any account for or on behalf of any person
that is not an eligible contract participant
in connection with agreements, contracts,
or transactions described in clause (i) en-
tered into with or to be entered into with a
person who is not described in item (aa),
(bb), (ee), or (ff) of clause (i)(II); or

(cc) operate or solicit funds, securities, or
property for any pooled investment vehicle
that is not an eligible contract participant
in connection with agreements, contracts,
or transactions described in clause (i) en-
tered into with or to be entered into with a
person who is not described in item (aa),
(bb), (ee), or (ff) of clause (1)(II).

(IT) Subclause (I) of this clause shall not apply
to—

(aa) any person described in any of item
(aa), (bb), (ee), or (ff) of clause (1)(II);

(bb) any such person’s associated persons;
or

(cc) any person who would be exempt from
registration if engaging in the same activi-
ties in connection with transactions cond-
ucted on or subject to the rules of a contract
market or a derivatives transaction execu-
tion facility.
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(ITT) Notwithstanding items (cc) and (gg) of
clause (i)(II), the Commission may make,
promulgate, and enforce such rules and regu-
lations as, in the judgment of the Commis-
sion, are reasonably necessary to effectuate
any of the provisions of, or to accomplish any
of the purposes of, this chapter in connection
with the activities of persons subject to sub-
clause (I).

(IV) Subclause (III) of this clause shall not ap-
ply to—

(aa) any person described in any of item
(aa) through (ff) of clause (i)(II);

(bb) any such person’s associated persons;
or

(ce) any person who would be exempt from
registration if engaging in the same activi-
ties in connection with transactions con-
ducted on or subject to the rules of a con-
tract market or a derivatives transaction
execution facility.

(v) Notwithstanding items (cc) and (gg) of clause
(1)(II), the Commission may make, promulgate,
and enforce such rules and regulations as, in the
judgment of the Commission, are reasonably
necessary to effectuate any of the provisions of,
or to accomplish any of the purposes of, this
chapter in connection with agreements, con-
tracts, or transactions described in clause (i)
which are offered, or entered into, by a person
described in item (cc) or (gg) of clause (1)(II).

(vi) This chapter applies to, and the Commission
shall have jurisdiction over, an account or
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pooled investment vehicle that is offered for the
purpose of trading, or that trades, any agree-
ment, contract, or transaction in foreign curr-
ency described in clause (i).

(C)@)I) This subparagraph shall apply to any
agreement, contract, or transaction in foreign cur-
rency that is—

(aa) offered to, or entered into with, a per-
son that is not an eligible contract partici-
pant (except that this subparagraph shall
not apply if the counterparty, or the person
offering to be the counterparty, of the per-
son that is not an eligible contract partici-
pant is a person described in any of item
(aa), (bb), (ee), or (ff) of subparagraph
(B)@)II)); and

(bb) offered, or entered into, on a leveraged
or margined basis, or financed by the offe-
ror, the counterparty, or a person acting in
concert with the offeror or counterparty on
a similar basis.

(IT) Subclause (I) of this clause shall not apply
to—

(aa) a security that is not a security futures
product; or

(bb) a contract of sale that—

(AA) results in actual delivery within 2
days; or

(BB) creates an enforceable obligation to
deliver between a seller and buyer that
have the ability to deliver and accept deliv-
ery, respectively, in connection with their
line of business.
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(i1)(I) Agreements, contracts, or transactions de-
scribed in clause (i) of this subparagraph, and
accounts or pooled investment vehicles de-
scribed in clause (vii), shall be subject to subsec-
tion (a)(1)(B) of this section and sections 6(b),
6b, 6¢(b), 60, 9, and 13b of this title (except to
the extent that sections 9 and 13b of this title
prohibit manipulation of the market price of
any commodity in interstate commerce, or for
future delivery on or subject to the rules of any
market), 13a-1, 13a-2, 12(a), 13c(a), and 13c(b)
of this title.

(IT) Subclause (I) of this clause shall not apply
to—

(aa) any person described in any of item
(aa), (bb), (ee), or (ff) of subparagraph
(B))ID; or

(bb) any such person’s associated persons.

(ITT) The Commission may make, promulgate,
and enforce such rules and regulations as, in
the judgment of the Commission, are reason-
ably necessary to effectuate any of the provi-
sions of or to accomplish any of the purposes
of this chapter in connection with agree-
ments, contracts, or transactions described in
clause (i) of this subparagraph if the agree-
ments, contracts, or transactions are offered,
or entered into, by a person that is not de-
scribed in item (aa) through (ff) of subpara-
graph (B)@)ID).

(i11)(I) A person, unless registered in such capac-
ity as the Commission by rule, regulation, or or-
der shall determine and a member of a futures


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS6&originatingDoc=N129B7280B37B11EDAE17B3988E5AE8DD&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS6B&originatingDoc=N129B7280B37B11EDAE17B3988E5AE8DD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS6C&originatingDoc=N129B7280B37B11EDAE17B3988E5AE8DD&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS6O&originatingDoc=N129B7280B37B11EDAE17B3988E5AE8DD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS9&originatingDoc=N129B7280B37B11EDAE17B3988E5AE8DD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS13B&originatingDoc=N129B7280B37B11EDAE17B3988E5AE8DD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS9&originatingDoc=N129B7280B37B11EDAE17B3988E5AE8DD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS13B&originatingDoc=N129B7280B37B11EDAE17B3988E5AE8DD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

152a

association registered under section 21 of this
title, shall not—

(aa) solicit or accept orders from any person
that is not an eligible contract participant
in connection with agreements, contracts,
or transactions described in clause (i) of
this subparagraph entered into with or to
be entered into with a person who is not de-
scribed in item (aa), (bb), (ee), or (ff) of sub-
paragraph (B)1)(II);

(bb) exercise discretionary trading author-
ity or obtain written authorization to exer-
cise written trading authority over any ac-
count for or on behalf of any person that is
not an eligible contract participant in con-
nection with agreements, contracts, or
transactions described in clause (i) of this
subparagraph entered into with or to be en-
tered into with a person who is not de-
scribed in item (aa), (bb), (ee), or (ff) of sub-
paragraph (B)(i)(II); or

(cc) operate or solicit funds, securities, or
property for any pooled investment vehicle
that is not an eligible contract participant
in connection with agreements, contracts,
or transactions described in clause (i) of
this subparagraph entered into with or to
be entered into with a person who is not de-
scribed in item (aa), (bb), (ee), or (ff) of sub-
paragraph (B)(i)(II).

(IT) Subclause (I) of this clause shall not apply
to—

(aa) any person described in item (aa), (bb),
(ee), or (ff) of subparagraph (B)(1)(II);
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(bb) any such person’s associated persons;
or

(cc) any person who would be exempt from
registration if engaging in the same activi-
ties in connection with transactions con-
ducted on or subject to the rules of a con-
tract market or a derivatives transaction
execution facility.

(ITT) The Commission may make, promulgate,
and enforce such rules and regulations as, in
the judgment of the Commission, are reason-
ably necessary to effectuate any of the provi-
sions of, or to accomplish any of the purposes
of, this chapter in connection with the activi-
ties of persons subject to subclause (I).

(IV) Subclause (III) of this clause shall not ap-
ply to—

(aa) any person described in item (aa)
through (ff) of subparagraph (B)G)(ID);

(bb) any such person’s associated persons;
or

(ce) any person who would be exempt from
registration if engaging in the same activi-
ties in connection with transactions cond-
ucted on or subject to the rules of a contract
market or a derivatives transaction execu-
tion facility.

(iv) Sections 6(b) and 6b of this title shall apply
to any agreement, contract, or transaction de-
scribed in clause (i) of this subparagraph as if
the agreement, contract, or transaction were a
contract of sale of a commodity for future deliv-
ery.
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(v) This subparagraph shall not be construed to
limit any jurisdiction that the Commission may
otherwise have under any other provision of
this chapter over an agreement, contract, or
transaction that is a contract of sale of a com-
modity for future delivery.

(vi) This subparagraph shall not be construed to
limit any jurisdiction that the Commission or
the Securities and Exchange Commission may
otherwise have under any other provision of
this chapter with respect to security futures
products and persons effecting transactions in
security futures products.

(vii) This chapter applies to, and the Commis-
sion shall have jurisdiction over, an account or
pooled investment vehicle that is offered for the
purpose of trading, or that trades, any agree-
ment, contract, or transaction in foreign cur-
rency described in clause (i).

(D) Retail commodity transactions
(i) Applicability

Except as provided in clause (ii), this subpara-
graph shall apply to any agreement, contract, or
transaction in any commodity that is—

(I) entered into with, or offered to (even if not
entered into with), a person that is not an eli-
gible contract participant or eligible commer-
cial entity; and

(IT) entered into, or offered (even if not en-
tered into), on a leveraged or margined basis,
or financed by the offeror, the counterparty, or
a person acting in concert with the offeror or
counterparty on a similar basis.
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(i1) Exceptions
This subparagraph shall not apply to—

(I) an agreement, contract, or transaction de-
scribed in paragraph (1) or subparagraphs’
(A), (B), or (C), including any agreement, con-
tract, or transaction specifically excluded
from subparagraph (A), (B), or (C);

(IT) any security;
(ITT) a contract of sale that—

(aa) results in actual delivery within 28
days or such other longer period as the
Commission may determine by rule or reg-
ulation based upon the typical commercial
practice in cash or spot markets for the
commodity involved; or

(bb) creates an enforceable obligation to de-
liver between a seller and a buyer that have
the ability to deliver and accept delivery, re-
spectively, in connection with the line of
business of the seller and buyer; or

(IV) an agreement, contract, or transaction
that is listed on a national securities ex-
change registered under section 6(a) of the
Securities Exchange Act of 1934 (15 U.S.C.
78f(a)); or

(V) an identified banking product, as defined
in section 27(b) of this title.

(ii1) Enforcement

Sections 6(a), 6(b), and 6b of this title apply to
any agreement, contract, or transaction des-

" So in original. Probably should be “subparagraph”.
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cribed in clause (i), as if the agreement, contract,
or transaction was a contract of sale of a com-
modity for future delivery.

(iv) Eligible commercial entity

For purposes of this subparagraph, an agricul-
tural producer, packer, or handler shall be con-
sidered to be an eligible commercial entity for
any agreement, contract, or transaction for a
commodity in connection with the line of busi-
ness of the agricultural producer, packer, or han-
dler.

(E) Prohibition
(i) Definition of Federal regulatory agency

In this subparagraph, the term “Federal regula-
tory agency” means—

(I) the Commission;
(IT) the Securities and Exchange Commission,;
(ITI) an appropriate Federal banking agency;

(IV) the National Credit Union Association;
and

(V) the Farm Credit Administration.
(11) Prohibition
(I) In general

Except as provided in subclause (II), a person
described in subparagraph (B)(i)(IT) for which
there is a Federal regulatory agency shall not
offer to, or enter into with, a person that is not
an eligible contract participant, any agree-
ment, contract, or transaction in foreign cur-
rency described in subparagraph (B)i)(I)
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except pursuant to a rule or regulation of a
Federal regulatory agency allowing the agree-
ment, contract, or transaction under such
terms and conditions as the Federal regula-
tory agency shall prescribe.

(IT) Effective date

With regard to persons described in subpara-
graph (B)(1)(IT) for which a Federal regulatory
agency has issued a proposed rule concerning
agreements, contracts, or transactions in for-
eign currency described in subparagraph
(B)@)I) prior to July 21, 2010, subclause (I)
shall take effect 90 days after July 21, 2010.

(iii) Requirements of rules and regulations
(I) In general

The rules and regulations described in clause
(i1) shall prescribe appropriate requirements
with respect to—

(aa) disclosure;

(bb) recordkeeping;

(cc) capital and margin;
(dd) reporting;

(ee) business conduct;
(ff) documentation; and

(gg) such other standards or requirements
as the Federal regulatory agency shall de-
termine to be necessary.

(IT) Treatment

The rules or regulations described in clause
(i1) shall treat all agreements, contracts, and
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transactions in foreign currency described in
subparagraph (B)(i)(I), and all agreements,
contracts, and transactions in foreign curr-
ency that are functionally or economically
similar to agreements, contracts, or transac-
tions described in subparagraph (B)(i)(I), sim-
ilarly.

(d) Swaps

Nothing in this chapter (other than subparagraphs
(A), (B), (C), (D), (G), and (H) of subsection (a)(1), sub-
sections (f) and (g), sections 1a, 2(a)(13), 2(c)(2)(A)(i1),
2(e), 2(h), 6(c), 6a, 6b, and 6b-1 of this title, subsections
(a), (b), and (g) of section 6¢ of this title, sections 6d, 6e,
6f, 6g, 6h, 61, 6j, 6k, 6/, 6m, 6n, 60, 6p, 6T, 68, 61, 7, 7a-1,
7a-2, Tb, and 7b-3 of this title, sections 9 and 13b of
this title, sections 13a-1, 13a-2, 12, 12a, and 13 of this
title, subsections (e)(2), (f), and (h) of section 16 of this
title, subsections (a) and (b) of section 13c of this title,
sections 21, 24, 24a, and 25(a)(4) of this title, and any
other provision of this chapter that is applicable to reg-
istered entities or Commission registrants) governs or
applies to a swap.

(e) Limitation on participation

It shall be unlawful for any person, other than an eli-
gible contract participant, to enter into a swap unless
the swap is entered into on, or subject to the rules of, a
board of trade designated as a contract market under
section 7 of this title.

(f) Exclusion for qualifying hybrid instruments
(1) In general

Nothing in this chapter (other than section
16(e)(2)(B) of this title) governs or is applicable to a
hybrid instrument that is predominantly a security.
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(2) Predominance

A hybrid instrument shall be considered to be pre-
dominantly a security if—

(A) the issuer of the hybrid instrument receives
payment in full of the purchase price of the hybrid
instrument, substantially contemporaneously
with delivery of the hybrid instrument;

(B) the purchaser or holder of the hybrid instru-
ment is not required to make any payment to the
issuer in addition to the purchase price paid under
subparagraph (A), whether as margin, settlement
payment, or otherwise, during the life of the hy-
brid instrument or at maturity;

(C) the issuer of the hybrid instrument is not sub-
ject by the terms of the instrument to mark-to-
market margining requirements; and

(D) the hybrid instrument is not marketed as a
contract of sale of a commodity for future delivery
(or option on such a contract) subject to this chap-
ter.

(3) Mark-to-market margining requirements

For the purposes of paragraph (2)(C), mark- to-
market margining requirements do not include the
obligation of an issuer of a secured debt instrument
to increase the amount of collateral held in pledge
for the benefit of the purchaser of the secured debt
instrument to secure the repayment obligations of
the issuer under the secured debt instrument.

(g) Application of commodity futures laws

(1) No provision of this chapter shall be construed as
implying or creating any presumption that—



160a

(A) any agreement, contract, or transaction that is
excluded from this chapter under subsection (c),
(d), (e), (f), or (g) of this section or title IV of the
Commodity Futures Modernization Act of 2000, or
exempted under subsection (h) of this section or
section 6(c) of this title; or

(B) any agreement, contract, or transaction, not
otherwise subject to this chapter, that is not so ex-
cluded or exempted,

is or would otherwise be subject to this chapter.

(2) No provision of, or amendment made by, the Com-
modity Futures Modernization Act of 2000 shall be
construed as conferring jurisdiction on the Commis-
sion with respect to any such agreement, contract,
or transaction, except as expressly provided in sec-
tion 7a-1 of this title.

(h) Clearing requirement
(1) In general
(A) Standard for clearing

It shall be unlawful for any person to engage in a
swap unless that person submits such swap for
clearing to a derivatives clearing organization
that is registered under this chapter or a deriva-
tives clearing organization that is exempt from
registration under this chapter if the swap is re-
quired to be cleared.

(B) Open access

The rules of a derivatives clearing organization
described in subparagraph (A) shall-

(i) prescribe that all swaps (but not contracts of
sale of a commodity for future delivery or opti-
ons on such contracts) submitted to the deriv-
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atives clearing organization with the same
terms and conditions are economically equiva-
lent within the derivatives clearing organiza-
tion and may be offset with each other within
the derivatives clearing organization; and

(i1) provide for non-discriminatory clearing of a
swap (but not a contract of sale of a commodity
for future delivery or option on such contract)
executed bilaterally or on or through the rules
of an unaffiliated designated contract market or
swap execution facility.

(2) Commission review
(A) Commission-initiated review

(i) The Commission on an ongoing basis shall re-
view each swap, or any group, category, type, or
class of swaps to make a determination as to
whether the swap or group, category, type, or
class of swaps should be required to be cleared.

(i1) The Commission shall provide at least a 30-
day public comment period regarding any deter-
mination made under clause (i).

(B) Swap submissions

(i) A derivatives clearing organization shall sub-
mit to the Commission each swap, or any group,
category, type, or class of swaps that it plans to
accept for clearing, and provide notice to its
members (in a manner to be determined by the
Commission) of the submission.

(i1) Any swap or group, category, type, or class of
swaps listed for clearing by a derivative clearing
organization as of July 21, 2010, shall be consid-
ered submitted to the Commission.
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(111) The Commission shall-

(I) make available to the public submissions
received under clauses (i) and (i1);

(II) review each submission made under
clauses (i) and (i1), and determine whether the
swap, or group, category, type, or class of
swaps described in the submission is required
to be cleared; and

(IIT) provide at least a 30-day public comment
period regarding its determination as to
whether the clearing requirement under par-
agraph (1)(A) shall apply to the submission.

(C) Deadline

The Commission shall make its determination un-
der subparagraph (B)(iii) not later than 90 days
after receiving a submission made under subpar-
agraphs (B)(1) and (B)(ii), unless the submitting
derivatives clearing organization agrees to an ex-
tension for the time limitation established under
this subparagraph.

(D) Determination

(1) In reviewing a submission made under sub-
paragraph (B), the Commission shall review
whether the submission is consistent with sec-
tion 7a-1(c)(2) of this title.

(i1) In reviewing a swap, group of swaps, or class
of swaps pursuant to subparagraph (A) or a sub-
mission made under subparagraph (B), the
Commission shall take into account the follow-
ing factors:
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(I) The existence of significant outstanding
notional exposures, trading liquidity, and ad-
equate pricing data.

(IT) The availability of rule framework, capac-
ity, operational expertise and resources, and
credit support infrastructure to clear the con-
tract on terms that are consistent with the
material terms and trading conventions on
which the contract is then traded.

(ITT) The effect on the mitigation of systemic
risk, taking into account the size of the mar-
ket for such contract and the resources of the
derivatives clearing organization available to
clear the contract.

(IV) The effect on competition, including ap-
propriate fees and charges applied to clearing.

(V) The existence of reasonable legal certainty
in the event of the insolvency of the relevant
derivatives clearing organization or 1 or more
of its clearing members with regard to the
treatment of customer and swap counterparty
positions, funds, and property.

(i1i) In making a determination under subpara-
graph (A) or (B)(iii) that the clearing require-
ment shall apply, the Commission may require
such terms and conditions to the requirement
as the Commission determines to be appropri-
ate.

(E) Rules

Not later than 1 year after July 21, 2010, the Com-
mission shall adopt rules for a derivatives clearing
organization’s submission for review, pursuant to
this paragraph, of a swap, or a group, category,
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type, or class of swaps, that it seeks to accept for
clearing. Nothing in this subparagraph limits the
Commission from making a determination under
subparagraph (B)(iii) for swaps described in sub-
paragraph (B)(ii).

(3) Stay of clearing requirement
(A) In general

After making a determination pursuant to para-
graph (2)(B), the Commission, on application of a
counterparty to a swap or on its own initiative,
may stay the clearing requirement of paragraph
(1) until the Commission completes a review of the
terms of the swap (or the group, category, type, or
class of swaps) and the clearing arrangement.

(B) Deadline

The Commission shall complete a review under-
taken pursuant to subparagraph (A) not later
than 90 days after issuance of the stay, unless the
derivatives clearing organization that clears the
swap, or group, category, type, or class of swaps
agrees to an extension of the time limitation es-
tablished under this subparagraph.

(C) Determination

Upon completion of the review undertaken pursu-
ant to subparagraph (A), the Commission may—

(i) determine, unconditionally or subject to such
terms and conditions as the Commission deter-
mines to be appropriate, that the swap, or group,
category, type, or class of swaps must be cleared
pursuant to this subsection if it finds that such
clearing is consistent with paragraph (2)(D); or
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(i1) determine that the clearing requirement of
paragraph (1) shall not apply to the swap, or
group, category, type, or class of swaps.

(D) Rules

Not later than 1 year after July 21,2010, the Com-
mission shall adopt rules for reviewing, pursuant
to this paragraph, a derivatives clearing organiza-
tion’s clearing of a swap, or a group, category, type,
or class of swaps, that it has accepted for clearing.

(4) Prevention of evasion
(A) In general

The Commission shall prescribe rules under this
subsection (and issue interpretations of rules pre-
scribed under this subsection) as determined by
the Commission to be necessary to prevent eva-
sions of the mandatory clearing requirements un-
der this chapter.

(B) Duty of Commission to investigate and take
certain actions

To the extent the Commission finds that a partic-
ular swap, group, category, type, or class of swaps
would otherwise be subject to mandatory clearing
but no derivatives clearing organization has listed
the swap, group, category, type, or class of swaps
for clearing, the Commission shall-

(1) investigate the relevant facts and circum-
stances;

(i1) within 30 days issue a public report contain-
ing the results of the investigation; and

(iii) take such actions as the Commission deter-
mines to be necessary and in the public interest,
which may include requiring the retaining of
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adequate margin or capital by parties to the
swap, group, category, type, or class of swaps.

(C) Effect on authority
Nothing in this paragraph—

(i) authorizes the Commission to adopt rules re-
quiring a derivatives clearing organization to
list for clearing a swap, group, category, type, or
class of swaps if the clearing of the swap, group,
category, type, or class of swaps would threaten
the financial integrity of the derivatives clear-
ing organization; and

(i1) affects the authority of the Commission to
enforce the open access provisions of paragraph
(1)(B) with respect to a swap, group, category,
type, or class of swaps that is listed for clearing
by a derivatives clearing organization.

(5) Reporting transition rules

Rules adopted by the Commission under this section
shall provide for the reporting of data, as follows:

(A) Swaps entered into before July 21, 2010, shall
be reported to a registered swap data repository
or the Commission no later than 180 days after
the effective date of this subsection.

(B) Swaps entered into on or after July 21, 2010,
shall be reported to a registered swap data repos-
itory or the Commission no later than the later of—

(1) 90 days after such effective date; or

(i1) such other time after entering into the swap
as the Commission may prescribe by rule or reg-
ulation.

(6) Clearing transition rules
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(A) Swaps entered into before July 21, 2010, are
exempt from the clearing requirements of this
subsection if reported pursuant to paragraph

(5)(A).

(B) Swaps entered into before application of the
clearing requirement pursuant to this subsection
are exempt from the clearing requirements of this
subsection if reported pursuant to paragraph
(5)(B).

(7) Exceptions
(A) In general

The requirements of paragraph (1)(A) shall not
apply to a swap if 1 of the counterparties to the
swap—

(i) is not a financial entity;

(i1) is using swaps to hedge or mitigate commer-
cial risk; and

(ii1) notifies the Commission, in a manner set
forth by the Commission, how it generally meets
its financial obligations associated with enter-
ing into non-cleared swaps.

(B) Option to clear

The application of the clearing exception in sub-
paragraph (A) is solely at the discretion of the
counterparty to the swap that meets the condi-
tions of clauses (i) through (iii) of subparagraph
(A).

(C) Financial entity definition
(i) In general

For the purposes of this paragraph, the term “fi-
nancial entity” means—
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(I) a swap dealer;
(IT) a security-based swap dealer;
(ITI) a major swap participant;
(IV) a major security-based swap participant;
(V) a commodity pool,;

(VI) a private fund as defined in section 80b-
2(a) of Title 15;

(VII) an employee benefit plan as defined in
paragraphs (3) and (32) of section 1002 of Ti-
tle 29;

(VIII) a person predominantly engaged in ac-
tivities that are in the business of banking, or
in activities that are financial in nature, as
defined in section 1843(k) of Title 12.

(11) Exclusion

The Commission shall consider whether to ex-
empt small banks, savings associations, farm
credit system institutions, and credit unions, in-
cluding—

(I) depository institutions with total assets of
$10,000,000,000 or less;

(II) farm credit system institutions with total
assets of $10,000,000,000 or less; or

(ITT) credit unions with total assets of
$10,000,000,000 or less.

(iii) Limitation
Such definition shall not include an entity
whose primary business is providing financing,

and uses derivatives for the purpose of hedging
underlying commercial risks related to interest
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rate and foreign currency exposures, 90 percent
or more of which arise from financing that facil-
itates the purchase or lease of products, 90 per-
cent or more of which are manufactured by the
parent company or another subsidiary of the
parent company.

(D) Treatment of affiliates
(i) In general

An affiliate of a person that qualifies for an ex-
ception under subparagraph (A) (including affil-
iate entities predominantly engaged in provid-
ing financing for the purchase of the merchan-
dise or manufactured goods of the person) may
qualify for the exception only if the affiliate—

(I) enters into the swap to hedge or mitigate
the commercial risk of the person or other af-
filiate of the person that is not a financial en-
tity, and the commercial risk that the affiliate
is hedging or mitigating has been transferred
to the affiliate;

(II) is directly and wholly-owned by another
affiliate qualified for the exception under this
subparagraph or an entity that is not a finan-
cial entity;

(IIT) is not indirectly majority-owned by a fi-
nancial entity;

(IV) is not ultimately owned by a parent com-
pany that is a financial entity; and

(V) does not provide any services, financial or
otherwise, to any affiliate that is a nonbank
financial company supervised by the Board of
Governors (as defined under section 5311 of
Title 12).
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(i1) Limitation on qualifying affiliates

The exception in clause (i) shall not apply if the
affiliate is—

(I) a swap dealer;

(IT) a security-based swap dealer;

(ITI) a major swap participant;

(IV) a major security-based swap participant;
(V) a commodity pool,;

(VI) a bank holding company;

(VII) a private fund, as defined in section 80b-
2(a) of Title 15;

(VIII) an employee benefit plan or govern-
ment?® plan, as defined in paragraphs (3) and
(32) of section 1002 of Title 29;

(IX) an insured depository institution;
(X) a farm credit system institution,;
(XI) a credit union;

(XII) a nonbank financial company super-
vised by the Board of Governors (as defined
under section 5311 of Title 12); or

(XIII) an entity engaged in the business of in-
surance and subject to capital requirements
established by an insurance governmental
authority of a State, a territory of the United
States, the District of Columbia, a country
other than the United States, or a political
subdivision of a country other than the
United States that is engaged in the super-

8 So in original. Probably should be “governmental”.
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vision of insurance companies under insur-
ance law.

(111) Limitation on affiliates’ affiliates

Unless the Commission determines, by order,
rule, or regulation, that it is in the public inter-
est, the exception in clause (i) shall not apply
with respect to an affiliate if the affiliate is itself
affiliated with—

(I) a major security-based swap participant;
(II) a security-based swap dealer;
(ITI) a major swap participant; or
(IV) a swap dealer.
(iv) Conditions on transactions

With respect to an affiliate that qualifies for the
exception in clause (i)—

(I) the affiliate may not enter into any swap
other than for the purpose of hedging or miti-
gating commercial risk; and

(I) neither the affiliate nor any person affili-
ated with the affiliate that is not a financial
entity may enter into a swap with or on behalf
of any affiliate that is a financial entity or oth-
erwise assume, net, combine, or consolidate
the risk of swaps entered into by any such fi-
nancial entity, except one that is an affiliate
that qualifies for the exception under clause
(1).
(v) Transition rule for affiliates

An affiliate, subsidiary, or a wholly owned entity
of a person that qualifies for an exception under
subparagraph (A) and is predominantly enga-
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ged in providing financing for the purchase or
lease of merchandise or manufactured goods of
the person shall be exempt from the margin re-
quirement described in section 6s(e) of this title
and the clearing requirement described in par-
agraph (1) with regard to swaps entered into to
mitigate the risk of the financing activities for
not less than a 2-year period beginning on July
21, 2010.

(vi) Risk management program

Any swap entered into by an affiliate that qual-
ifies for the exception in clause (i) shall be sub-
ject to a centralized risk management program
of the affiliate, which is reasonably designed
both to monitor and manage the risks associ-
ated with the swap and to identify each of the
affiliates on whose behalf a swap was entered
into.

(E) Election of counterparty
(i) Swaps required to be cleared

With respect to any swap that is subject to the
mandatory clearing requirement under this
subsection and entered into by a swap dealer or
a major swap participant with a counterparty
that is not a swap dealer, major swap partici-
pant, security-based swap dealer, or major secu-
rity-based swap participant, the counterparty
shall have the sole right to select the derivatives
clearing organization at which the swap will be
cleared.

(i1) Swaps not required to be cleared

With respect to any swap that is not subject to
the mandatory clearing requirement under this
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subsection and entered into by a swap dealer or
a major swap participant with a counterparty
that is not a swap dealer, major swap partici-
pant, security-based swap dealer, or major secu-
rity-based swap participant, the counterparty—

(I) may elect to require clearing of the swap;
and

(II) shall have the sole right to select the de-
rivatives clearing organization at which the
swap will be cleared.

(F) Abuse of exception

The Commission may prescribe such rules or issue
interpretations of the rules as the Commission de-
termines to be necessary to prevent abuse of the
exceptions described in this paragraph. The Com-
mission may also request information from those
persons claiming the clearing exception as neces-
sary to prevent abuse of the exceptions described
in this paragraph.

(8) Trade execution
(A) In general

With respect to transactions involving swaps sub-
ject to the clearing requirement of paragraph (1),
counterparties shall—

(i) execute the transaction on a board of trade
designated as a contract market under section 7
of this title; or

(i1) execute the transaction on a swap execution
facility registered under 7b-3° of this title or a

9 So in original. Probably should be preceded by “section”.
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swap execution facility that is exempt from reg-
istration under section 7b-3(f) of this title.

(B) Exception

The requirements of clauses (i) and (ii) of subpar-
agraph (A) shall not apply if no board of trade or
swap execution facility makes the swap available
to trade or for swap transactions subject to the
clearing exception under paragraph (7).

(i) Applicability

The provisions of this chapter relating to swaps
that were enacted by the Wall Street Transpar-
ency and Accountability Act of 2010 (including
any rule prescribed or regulation promulgated
under that Act), shall not apply to activities out-
side the United States unless those activities—

(1) have a direct and significant connection with ac-
tivities in, or effect on, commerce of the United
States; or

(2) contravene such rules or regulations as the Com-
mission may prescribe or promulgate as are neces-
sary or appropriate to prevent the evasion of any
provision of this chapter that was enacted by the
Wall Street Transparency and Accountability Act of
2010.

(j) Committee approval by Board

Exemptions from the requirements of subsection (h)(1)
to clear a swap and subsection (h)(8) to execute a swap
through a board of trade or swap execution facility
shall be available to a counterparty that is an issuer of
securities that are registered under section 12 of the
Securities Exchange Act of 1934 (15 U.S.C. 78[) or that
is required to file reports pursuant to section 15(d) of
the Securities Exchange Act of 1934 (15 U.S.C. 780[d])
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only if an appropriate committee of the issuer’s board
or governing body has reviewed and approved its deci-
sion to enter into swaps that are subject to such ex-
emptions.
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United States Code Annotated
Title 7. Agriculture
Chapter 1. Commodity Exchanges

§ 5. Findings and purpose
Effective: December 21, 2000

Currentness
7US.C.A.§5
(a) Findings

The transactions subject to this chapter are entered
into regularly in interstate and international com-
merce and are affected with a national public interest
by providing a means for managing and assuming
price risks, discovering prices, or disseminating pric-
ing information through trading in liquid, fair and fi-
nancially secure trading facilities.

(b) Purpose

It is the purpose of this chapter to serve the public in-
terests described in subsection (a) through a system of
effective self-regulation of trading facilities, clearing
systems, market participants and market profession-
als under the oversight of the Commission. To foster
these public interests, it is further the purpose of this
chapter to deter and prevent price manipulation or
any other disruptions to market integrity; to ensure
the financial integrity of all transactions subject to
this chapter and the avoidance of systemic risk; to pro-
tect all market participants from fraudulent or other
abusive sales practices and misuses of customer as-
sets; and to promote responsible innovation and fair
competition among boards of trade, other markets and
market participants.
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United States Code Annotated
Title 7. Agriculture
Chapter 1. Commodity Exchanges
§ 7a-2. Common provisions applicable
to registered entities

Currentness

7 U.S.C.A. § 7a-2

(a) Acceptable business practices under core principles
(1) In general

Consistent with the purposes of this chapter, the
Commission may issue interpretations, or approve
interpretations submitted to the Commission, of sec-
tions 7(d) and 7a-1(c)(2) of this title, to describe what
would constitute an acceptable business practice un-
der such sections.

(2) Effect of interpretation

An interpretation issued under paragraph (1) may
provide the exclusive means for complying with each
section described in paragraph (1).

(b) Delegation of functions under core principles
(1) In general

A contract market, derivatives transaction execu-
tion facility, or electronic trading facility with re-
spect to a significant price discovery contract may
comply with any applicable core principle through
delegation of any relevant function to a registered
futures association or a registered entity that is not
an electronic trading facility.

(2) Responsibility

A contract market, derivatives transaction execu-
tion facility, or electronic trading facility that
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delegates a function under paragraph (1) shall re-
main responsible for carrying out the function.

(3) Noncompliance

If a contract market, derivatives transaction execu-
tion facility, or electronic trading facility that dele-
gates a function under paragraph (1) becomes aware
that a delegated function is not being performed as
required under this chapter, the contract market,
derivatives transaction execution facility, or elec-
tronic trading facility shall promptly take steps to
address the noncompliance.

(c) New contracts, new rules, and rule amendments
(1) In general

A registered entity may elect to list for trading or
accept for clearing any new contract, or other instru-
ment, or may elect to approve and implement any
new rule or rule amendment, by providing
to the Commission (and the Secretary of the Treas-
ury, in the case of a contract of sale of a government
security for future delivery (or option on such a con-
tract) or a rule or rule amendment specifically re-
lated to such a contract) a written certification that
the new contract or instrument or clearing of the
new contract or instrument, new rule, or rule
amendment complies with this chapter (including
regulations under this chapter).

(2) Rule review

The new rule or rule amendment described in para-
graph (1) shall become effective, pursuant to the cer-
tification of the registered entity and notice of such
certification to its members (in a manner to be de-
termined by the Commission), on the date that is
10 business days after the date on which the
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Commission receives the certification (or such
shorter period as determined by the Commission by
rule or regulation) unless the Commission notifies
the registered entity within such time that it is stay-
ing the certification because there exist novel or
complex issues that require additional time to ana-
lyze, an inadequate explanation by the submitting
registered entity, or a potential inconsistency with
this chapter (including regulations under this chap-
ter).

(3) Stay of certification for rules

(A) A notification by the Commission pursuant to
paragraph (2) shall stay the certification of the
new rule or rule amendment for up to an addi-
tional 90 days from the date of the notification.

(B) A rule or rule amendment subject to a stay
pursuant to subparagraph (A) shall become effec-
tive, pursuant to the certification of the registered
entity, at the expiration of the period described in
subparagraph (A) unless the Commission—

(i) withdraws the stay prior to that time; or

(i1) notifies the registered entity during such pe-
riod that it objects to the proposed certification
on the grounds that it is inconsistent with this
chapter (including regulations under this chap-
ter).

(C) The Commission shall provide a not less than
30-day public comment period, within the 90-day
period in which the stay is in effect as described
in subparagraph (A), whenever the Commission
reviews a rule or rule amendment pursuant to a
notification by the Commission under this para-
graph.
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(4) Prior approval

(A) In general

A registered entity may request that the Commis-
sion grant prior approval to any new contract or
other instrument, new rule, or rule amendment.

(B) Prior approval required

Notwithstanding any other provision of this sec-
tion, a designated contract market shall submit to
the Commission for prior approval each rule
amendment that materially changes the terms
and conditions, as determined by the Commission,
in any contract of sale for future delivery of a com-
modity specifically enumerated in section 1a(10)!
of this title (or any option thereon) traded through
its facilities if the rule amendment applies to con-
tracts and delivery months which have already
been listed for trading and have open interest.

(C) Deadline

If prior approval is requested under subparagraph
(A), the Commission shall take final action on the
request not later than 90 days after submission of
the request, unless the person submitting the re-
quest agrees to an extension of the time limitation
established under this subparagraph.

(5) Approval
(A) Rules

The Commission shall approve a new rule, or rule
amendment, of a registered entity unless the
Commission finds that the new rule, or rule

1 So in original. Probably should be “section 1a(9)”.
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amendment, is inconsistent with this chapter (in-

cluding regulations).

(B) Contracts and instruments

The Commission shall approve a new contract or
other instrument unless the Commission finds
that the new contract or other instrument would

violate this chapter (including regulations).

(C) Special rule for review and approval of event

contracts and swaps contracts

(1) Event contracts

In connection with the listing of agreements,
contracts, transactions, or swaps in excluded
commodities that are based upon the occur-
rence, extent of an occurrence, or contingency
(other than a change in the price, rate, value, or
levels of a commodity described in section
1a(2)(1)? of this title), by a designated contract
market or swap execution facility, the Commis-
sion may determine that such agreements, con-
tracts, or transactions are contrary to the public
interest if the agreements, contracts, or trans-
actions involve—

(I) activity that is unlawful under any Federal
or State law;

(IT) terrorism;

(III) assassination;
(IV) war;

(V) gaming; or

2 So in original. There is no section “1a(2)(i)” in this title.
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(VI) other similar activity determined by the
Commission, by rule or regulation, to be con-
trary to the public interest.

(11) Prohibition

No agreement, contract, or transaction deter-
mined by the Commission to be contrary to the
public interest under clause (i) may be listed or

made available for clearing or trading on or
through a registered entity.

(i1i) Swaps contracts
(I) In general

In connection with the listing of a swap for
clearing by a derivatives clearing organiza-
tion, the Commission shall determine, upon
request or on its own motion, the initial eligi-
bility, or the continuing qualification, of a de-
rivatives clearing organization to clear such a
swap under those criteria, conditions, or rules
that the Commission, in its discretion, deter-
mines.

(IT) Requirements

Any such criteria, conditions, or rules shall
consider—

(aa) the financial integrity of the deriva-
tives clearing organization; and

(bb) any other factors which the Commis-
sion determines may be appropriate.

(iv) Deadline

The Commission shall take final action under
clauses (i) and (ii) in not later than 90 days from
the commencement of its review unless the
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party seeking to offer the contract or swap
agrees to an extension of this time limitation.

(d) Repealed. Pub.L. 111-203, Title VII, § 745(c), July
21, 2010, 124 Stat. 1737

(e) Reservation of emergency authority

Nothing in this section shall limit or in any way affect
the emergency powers of the Commission provided in
section 12a(9) of this title.

(f) Rules to avoid duplicative regulation of dual regis-
trants

Consistent with this chapter, each designated contract
market and registered derivatives transaction execu-
tion facility shall issue such rules as are necessary to
avoid duplicative or conflicting rules applicable to any
futures commission merchant registered with the
Commission pursuant to section 6f(a) of this title (ex-
cept paragraph (2) thereof), that is also registered with
the Securities and Exchange Commission pursuant to
section 780(b) of Title 15 (except paragraph (11)
thereof) with respect to the application of—

(1) rules of such designated contract market or reg-
istered derivatives transaction execution facility of
the type specified in section 6d(e) of this title involv-
ing security futures products; and

(2) similar rules of national securities associations
registered pursuant to section 780-3(a) of Title 15
and national securities exchanges registered pursu-
ant to section 78f(g) of Title 15 involving security fu-
tures products.


https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I73911E7095-AF11DFAEC8E-BE0ADA6222A)&originatingDoc=N77CBD9E06DFC11E1A7FECECB3E383496&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS12A&originatingDoc=N77CBD9E06DFC11E1A7FECECB3E383496&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e5e400002dc26
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS6F&originatingDoc=N77CBD9E06DFC11E1A7FECECB3E383496&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS78O&originatingDoc=N77CBD9E06DFC11E1A7FECECB3E383496&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS6D&originatingDoc=N77CBD9E06DFC11E1A7FECECB3E383496&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS78O-3&originatingDoc=N77CBD9E06DFC11E1A7FECECB3E383496&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS78F&originatingDoc=N77CBD9E06DFC11E1A7FECECB3E383496&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86

184a

United States Code Annotated
Title 7. Agriculture
Chapter 1. Commodity Exchanges
§ 13a-2. Jurisdiction of States
Effective: December 21, 2000

Currentness

7 U.S.C.A. § 13a-2

(1) Whenever it shall appear to the attorney general of
any State, the administrator of the securities laws of
any State, or such other official as a State may desig-
nate, that the interests of the residents of that State
have been, are being, or may be threatened or ad-
versely affected because any person (other than a con-
tract market, derivatives transaction execution facil-
ity, clearinghouse, floor broker, or floor trader) has en-
gaged in, is engaging or is about to engage in, any act
or practice constituting a violation of any provision of
this chapter or any rule, regulation, or order of the
Commission thereunder, the State may bring a suit in
equity or an action at law on behalf of its residents to
enjoin such act or practice, to enforce compliance with
this chapter, or any rule, regulation, or order of the
Commission thereunder, to obtain damages on behalf
of their residents, or to obtain such further and other
relief as the court may deem appropriate.

(2) The district courts of the United States, the United
States courts of any territory, and the District Court
of the United States for the District of Columbia, shall
have jurisdiction of all suits in equity and actions at
law brought under this section to enforce any liability
or duty created by this chapter or any rule, regulation,
or order of the Commission thereunder, or to obtain
damages or other relief with respect thereto. Upon
proper application, such courts shall also have
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jurisdiction to issue writs of mandamus, or orders af-
fording like relief, commanding the defendant to com-
ply with the provisions of this chapter or any rule, reg-
ulation, or order of the Commission thereunder, in-
cluding the requirement that the defendant take such
action as is necessary to remove the danger of violation
of this chapter or of any such rule, regulation, or order.
Upon a proper showing, a permanent or temporary in-
junction or restraining order shall be granted without

bond.

(3) Immediately upon instituting any such suit or ac-
tion, the State shall serve written notice thereof upon
the Commission and provide the Commission with a
copy of its complaint, and the Commission shall have
the right to (A) intervene in the suit or action and,
upon doing so, shall be heard on all matters arising
therein, and (B) file petitions for appeal.

(4) Any suit or action brought under this section in a
district court of the United States may be brought in
the district wherein the defendant is found or is an in-
habitant or transacts business or wherein the act or
practice occurred, is occurring, or is about to occur, and
process in such cases may be served in any district in
which the defendant is an inhabitant or wherever the
defendant may be found.

(5) For purposes of bringing any suit or action under
this section, nothing in this chapter shall prevent the
attorney general, the administrator of the State secu-
rities laws, or other duly authorized State officials
from exercising the powers conferred on them by the
laws of such State to conduct investigations or to ad-
minister oaths or affirmations or to compel the attend-
ance of witnesses or the production of documentary
and other evidence.
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(6) For purposes of this section, “State” means any
State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, or any territory or
possession of the United States.

(7) Nothing contained in this section shall prohibit an
authorized State official from proceeding in State
court on the basis of an alleged violation of any general
civil or criminal antifraud statute of such State.

(8)(A) Nothing in this chapter shall prohibit an author-
ized State official from proceeding in a State court
against any person registered under this chapter
(other than a floor broker, floor trader, or registered
futures association) for an alleged violation of any an-
tifraud provision of this chapter or any antifraud rule,
regulation, or order issued pursuant to the chapter.

(B) The State shall give the Commission prior written
notice of its intent to proceed before instituting a pro-
ceeding in State court as described in this subsection
and shall furnish the Commission with a copy of its
complaint immediately upon instituting any such pro-
ceeding. The Commission shall have the right to (i) in-
tervene in the proceeding and, upon doing so, shall be
heard on all matters arising therein, and (ii) file a pe-
tition for appeal. The Commission or the defendant
may remove such proceeding to the district court of the
United States for the proper district by following the
procedure for removal otherwise provided by law, ex-
cept that the petition for removal shall be filed within
sixty days after service of the summons and complaint
upon the defendant. The Commission shall have the
right to appear as amicus curiae in any such proceed-
ing.
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United States Code Annotated
Title 7. Agriculture
Chapter 1. Commodity Exchanges
§ 16. Commission operations

Currentness
7US.CA.§16
(a) Cooperation with other agencies

The Commission may cooperate with any Department
or agency of the Government, any State, territory, dis-
trict, or possession, or department, agency, or political
subdivision thereof, any foreign futures authority, any
department or agency of a foreign government or po-
litical subdivision thereof, or any person.

(b) Employment of investigators, experts, Administra-
tive Law Judges, consultants, clerks, and other per-
sonnel; contracts

(1) The Commission shall have the authority to em-
ploy such investigators, special experts, Administra-
tive Law Judges, clerks, and other employees as it
may from time to time find necessary for the proper
performance of its duties and as may be from time
to time appropriated for by Congress.

(2) The Commission may employ experts and con-
sultants in accordance with section 3109 of Title 5,
and compensate such persons at rates not in excess
of the maximum daily rate prescribed for GS-18 un-
der section 5332 of Title 5.

(3) The Commission shall also have authority to
make and enter into contracts with respect to all
matters which in the judgment of the Commission
are necessary and appropriate to effectuate the pur-
poses and provisions of this chapter, including, but
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not limited to, the rental of necessary space at the
seat of Government and elsewhere.

(4) The Commission may request (in accordance
with the procedures set forth in subchapter II of
chapter 31 of Title 5) and the Office of Personnel
Management shall authorize pursuant to the req-
uest, eight positions in the Senior Executive Service
in addition to the number of such positions author-
ized for the Commission on October 28, 1992.

(c) Expenses

All of the expenses of the Commissioners, including all
necessary expenses for transportation incurred
by them while on official business of the Commission,
shall be allowed and paid on the presentation of item-
ized vouchers therefor approved by the Commission.

(d) Authorization of appropriations

There are authorized to be appropriated such sums as
are necessary to carry out this chapter for each of the
fiscal years 2008 through 2013.

(e) Relation to other law, departments, or agencies

(1) Nothing in this chapter shall supersede or
preempt—

(A) criminal prosecution under any Federal crim-
inal statute;

(B) the application of any Federal or State statute
(except as provided in paragraph (2)), including
any rule or regulation thereunder, to any transac-
tion in or involving any commodity, product, right,
service, or interest—

(i) that is not conducted on or subject to the
rules of a registered entity or exempt board of
trade;
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(i1) (except as otherwise specified by the Com-
mission by rule or regulation) that is not con-
ducted on or subject to the rules of any board of
trade, exchange, or market located outside the
United States, its territories or possessions; or

(iii) that is not subject to regulation by the Com-
mission under section 6¢ or 23 of this title; or

(C) the application of any Federal or State statute,
including any rule or regulation thereunder, to
any person required to be registered or designated
under this chapter who shall fail or refuse to ob-
tain such registration or designation.

(2) This chapter shall supersede and preempt the
application of any State or local law that prohibits
or regulates gaming or the operation of bucket shops
(other than antifraud provisions of general applica-
bility) in the case of—

(A) an electronic trading facility excluded under
section 2(e) of this title; and

(B) an agreement, contract, or transaction that is
excluded from this chapter under section 2(c) or
2(f) of this title or sections 27 to 27f of this title, or
exempted under section 6(c) of this title (regard-
less of whether any such agreement, contract, or
transaction is otherwise subject to this chapter).

(f) Investigative assistance to foreign futures authori-
ties

(1) On request from a foreign futures authority, the
Commission may, in its discretion, provide assist-
ance in accordance with this section if the request-
ing authority states that the requesting authority is
conducting an investigation which it deems neces-
sary to determine whether any person has violated,
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is violating, or is about to violate any laws, rules or
regulations relating to futures or options matters
that the requesting authority administers or en-
forces. The Commission may conduct such investi-
gation as the Commission deems necessary to collect
information and evidence pertinent to the request
for assistance. Such assistance may be provided
without regard to whether the facts stated in the re-
quest would also constitute a violation of the laws of
the United States.

(2) In deciding whether to provide assistance under
this subsection, the Commission shall consider
whether—

(A) the requesting authority has agreed to provide
reciprocal assistance to the Commission in futures
and options matters; and

(B) compliance with the request would prejudice
the public interest of the United States.

(3) Notwithstanding any other provision of law, the
Commission may accept payment and reimburse-
ment, in cash or in kind, from a foreign futures au-
thority, or made on behalf of such authority, for nec-
essary expenses incurred by the Commission, its
members, and employees in carrying out any inves-
tigation, or in providing any other assistance to a
foreign futures authority, pursuant to this section.
Any payment or reimbursement accepted shall be
considered a reimbursement to the appropriated
funds of the Commission.

(g) Computerized futures trading

Consistent with its responsibilities under section 22 of
this title, the Commission is directed to facilitate the
development and operation of computerized trading as
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an adjunct to the open outcry auction system. The
Commission is further directed to cooperate with the
Office of the United States Trade Representative, the
Department of the Treasury, the Department of Com-
merce, and the Department of State in order to remove
any trade barriers that may be imposed by a foreign
nation on the international use of electronic trading
systems.

(h) Regulation of swaps as insurance under State law
A swap—
(1) shall not be considered to be insurance; and

(2) may not be regulated as an insurance contract
under the law of any State.
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions
and Meetings
Chapter 12. Casino Control Act (Refs & Annos)
Article 1. Introduction and General Provisions
5:12-1. Short title; Casino Control Act;
declaration of policy and legislative findings

Effective: February 1, 2011
Currentness

N.J.S.A. 5:12-1

a. This act shall be known and may be cited as the
“Casino Control Act.”

b. The Legislature hereby finds and declares to be the
public policy of this State, the following:

(1) The tourist, resort and convention industry of
this State constitutes a critical component of its eco-
nomic structure and, if properly developed, con-
trolled and fostered, is capable of providing a sub-
stantial contribution to the general welfare, health
and prosperity of the State and its inhabitants.

(2) By reason of its location, natural resources and
worldwide prominence and reputation, the city
of Atlantic City and its resort, tourist and convent-
ion industry represent a critically important and
valuable asset in the continued viability and eco-
nomic strength of the tourist, convention and resort
industry of the State of New Jersey.

(3) The rehabilitation and redevelopment of existing
tourist and convention facilities in Atlantic City, and
the fostering and encouragement of new construc-
tion and the replacement of lost convention, tourist,
entertainment and cultural centers in Atlantic City
will offer a unique opportunity for the inhabitants of
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the entire State to make maximum use of the natu-
ral resources available in Atlantic City for the ex-
pansion and encouragement of New Jersey’s hospi-
tality industry, and to that end, the restoration of At-
lantic City as the Playground of the World and the
major hospitality center of the Eastern United
States is found to be a program of critical concern
and importance to the inhabitants of the State of
New Jersey.

(4) Legalized casino gaming has been approved by
the citizens of New Jersey as a unique tool of urban
redevelopment for Atlantic City. In this regard, the
introduction of a limited number of casino rooms in
major hotel convention complexes, permitted as an
additional element in the hospitality industry of At-
lantic City, will facilitate the redevelopment of exist-
ing blighted areas and the refurbishing and expan-
sion of existing hotel, convention, tourist, and enter-
tainment facilities; encourage the replacement of
lost hospitality-oriented facilities; provide for judi-
cious use of open space for leisure time and recrea-
tional activities; and attract new investment capital
to New Jersey in general and to Atlantic City in par-
ticular.

(5) Restricting the issuance of casino licenses to ma-
jor hotel and convention facilities is designed to as-
sure that the existing nature and tone of the hospi-
tality industry in New Jersey and in Atlantic City is
preserved, and that the casino rooms licensed pur-
suant to the provisions of this act are always offered
and maintained as an integral element of such hos-
pitality facilities, rather than as the industry unto
themselves that they have become in other jurisdic-
tions.
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(6) An integral and essential element of the regula-
tion and control of such casino facilities by the State
rests in the public confidence and trust in the credi-
bility and integrity of the regulatory process and of
casino operations. To further such public confidence
and trust, the regulatory provisions of this act are
designed to extend strict State regulation to all per-
sons, locations, practices and associations related to
the operation of licensed casino enterprises and all
related service industries as herein provided. In ad-
dition, licensure of a limited number of casino estab-
lishments, with the comprehensive law enforcement
supervision attendant thereto, is further designed to
contribute to the public confidence and trust in the
efficacy and integrity of the regulatory process.

(7) Legalized casino gaming in New Jersey can at-
tain, maintain and retain integrity, public confi-
dence and trust, and remain compatible with the
general public interest only under such a system of
control and regulation as insures, so far as practica-
ble, the exclusion from participation therein of per-
sons with known criminal records, habits or associ-
ations, and the exclusion or removal from any posi-
tions of authority or responsibility within casino
gaming operations and establishments of any per-
sons known to be so deficient in business probity, ei-
ther generally or with specific reference to gaming,
as to create or enhance the dangers of unsound, un-
fair or illegal practices, methods and activities in the
conduct of gaming or the carrying on of the business
and financial arrangements incident thereto.

(8) Since the public has a vital interest in casino op-
erations in Atlantic City and has established an ex-
ception to the general policy of the State concerning
gaming for private gain, participation in casino
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operations as a licensee or registrant under this act
shall be deemed a revocable privilege conditioned
upon the proper and continued qualification of the
individual licensee or registrant and upon the dis-
charge of the affirmative responsibility of each such
licensee or registrant to provide to the regulatory
and investigatory authorities established by this act
any assistance and information necessary to assure
that the policies declared by this act are achieved.
Consistent with this policy, it is the intent of this act
to preclude the creation of any property right in any
license, registration, certificate or reservation per-
mitted by this act, the accrual of any value to the
privilege of participation in gaming operations, or
the transfer of any license, registration, certificate,
or reservation, and to require that participation in
gaming be solely conditioned upon the individual
qualifications of the person seeking such privilege.

(9) Since casino operations are especially sensitive
and in need of public control and supervision, and
since it is vital to the interests of the State to pre-
vent entry, directly or indirectly, into such opera-
tions or the ancillary industries regulated by this act
of persons who have pursued economic gains in an
occupational manner or context which are in viola-
tion of the criminal or civil public policies of this
State, the regulatory and investigatory powers and
duties shall be exercised to the fullest extent con-
sistent with law to avoid entry of such persons into
the casino operations or the ancillary industries reg-
ulated by this act.

(10) (Deleted by amendment, P.1..1995, c. 18.)

(11) The facilities in which licensed casinos are to be
located are of vital law enforcement interest to the
State, and it is in the public interest that the
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regulatory and investigatory powers and duties con-
ferred by this act include the power and duty to re-
view architectural and site plans to assure that the
proposal is suitable by law enforcement standards.

(12) Since the economic stability of casino operations
is in the public interest and competition in the ca-
sino operations in Atlantic City is desirable and nec-
essary to assure the residents of Atlantic City and of
this State and other visitors to Atlantic City varied
attractions and exceptional facilities, the regulatory
and investigatory powers and duties conferred by
this act shall include the power and duty to regulate,
control and prevent economic concentration in the
casino operations and the ancillary industries regu-
lated by this act, and to encourage and preserve
competition.

(13) It is in the public interest that the institution of
licensed casino establishments in New Jersey be
strictly regulated and controlled pursuant to the
above findings and pursuant to the provisions of this
act, which provisions are designed to engender and
maintain public confidence and trust in the regula-
tion of the licensed enterprises, to provide an effec-
tive method of rebuilding and redeveloping existing
facilities and of encouraging new capital investment
in Atlantic City, and to provide a meaningful and
permanent contribution to the economic viability of
the resort, convention, and tourist industry of New
Jersey.

(14) Confidence in casino gaming operations is
eroded to the extent the State of New Jersey does
not provide a regulatory framework for casino gam-
ing that permits and promotes stability and conti-
nuity in casino gaming operations.
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(15) Continuity and stability in casino gaming oper-
ations cannot be achieved at the risk of permitting
persons with unacceptable backgrounds and records
of behavior to control casino gaming operations con-
trary to the vital law enforcement interest of the
State.

(16) The aims of continuity and stability and of law
enforcement will best be served by a system in which
continuous casino operation can be assured under
certain circumstances wherein there has been a
transfer of property or another interest relating to
an operating casino and the transferee has not been
fully licensed or qualified, as long as control of the
operation under such circumstances may be placed
in the possession of a person or persons in whom the
public may feel a confidence and a trust.

(17) A system whereby the suspension or revocation
of casino operations under certain appropriate cir-
cumstances causes the imposition of a conserva-
torship upon the suspended or revoked casino oper-
ation serves both the economic and law enforcement
interests involved in casino gaming operations.

(18) As recognized in the July 2010 Report of the
Governor’s Advisory Commission on New dJersey
Gaming, Sports, and Entertainment, and as confirm-
ed in subsequent legislative hearings held through-
out the State, legalized casino gaming in New Jersey
presently stands at a crossroads, facing critical chal-
lenges that jeopardize its important role in the State
economy, and it is in the public interest to modernize
and streamline the current outdated casino regula-
tory structure in order to achieve efficiencies and
cost savings that are more appropriately directed to
marketing and infrastructure improvement efforts
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while, at the same time, maintaining strict integrity
in the regulation of casino operations.

(19) The ability of the legalized casino gaming indus-
try in New Jersey to compete in an ever-expanding
national gaming market requires a regulatory sys-
tem that is sufficiently flexible to encourage persons
and entities holding casino gaming licenses outside
of New Jersey to participate in casino gaming in At-
lantic City, to allow licensees to take full and timely
advantage of advancements in technology, particu-
larly in information technology, and business man-
agement, and to encourage the efficient utilization
of resources between and among affiliated New Jer-
sey licensees operating casinos located in Atlantic
City and between and among a New Jersey affiliate
and its licensed affiliates in other jurisdictions.
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New Jersey Statutes Annotated

Title 5. Amusements, Public Exhibitions

and Meetings
Chapter 12. Casino Control Act (Refs & Annos)
Article 2. Casino Control Commission and

Division of Gaming Enforcement:
Establishment and Organization

5:12-55. Division of gaming enforcement

Effective: August 7, 2012

Currentness
N.J.S.A. 5:12-55

There is hereby established in the Department of
Law and Public Safety the Division of Gaming En-
forcement. The division shall be under the immediate
supervision of a director who shall also be sworn as an
Assistant Attorney General and who shall administer
the work of the division under the direction and super-
vision of the Attorney General. The director shall be
appointed by the Governor, with the advice and con-
sent of the Senate, and shall serve during the term of
office of the Governor, except that the first director
shall be appointed for a term of 2 years. The director
may be removed from office by the Attorney General
for cause upon notice and opportunity to be heard.

The director and any employee or agent of the divi-
sion shall be subject to the duty to appear and testify
and to removal from his office, position or employment
in accordance with the provisions of P.L..1970, c. 72
(C.2A:81-17.2a et seq.). The Attorney General shall be
responsible for the exercise of the duties and powers
assigned to the division.

The division shall be located in Atlantic City, except
that the division may maintain a secondary satellite
office in Trenton, which shall not be the primary office,
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if deemed necessary for the effective performance of its
duties and responsibilities.

If, as a result of the transfer of duties and responsi-
bilities from the Casino Control Commission to the di-
vision in accordance with P.L..2011, ¢. 19 (C.5:12-6.1 et
al.), the division needs to employ an individual to fill a
position, former employees of the commission who per-
formed the duties of the position to be filled shall be
given a one-time right of first refusal offer of employ-
ment with the division, and such employees may be
removed by the division for cause or if deemed unqual-
ified to hold the position, notwithstanding any other
provision of law to the contrary. An individual for-
merly employed by the commission who becomes em-
ployed by the division shall retain as an employee of
the division the seniority, and all rights related to sen-
iority, that the employee had with the commission as
of the last day of employment with the commission;
provided, however, that such seniority and seniority
rights shall be retained only by an employee who was
transferred from employment with the commission to
employment with the division, and shall not be re-
tained by an employee who was removed from employ-
ment with the commission due to layoff procedures or
who resigned from a position with the commission
prior to being hired by the division.
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions
and Meetings
Chapter 12. Casino Control Act
Article 5. Division of Gaming Enforcement—
Powers and Duties
5:12-76. General duties and powers
Effective: November 21, 2013

Currentness
N.J.S.A. 5:12-76

The Division of Gaming Enforcement shall have the
general responsibility for the implementation of
P.L.1977, c. 110 (C.5:12-1 et seq.), and to issue any ap-
provals necessary as hereinafter provided, including
without limitation, the responsibility to:

a. Enforce the provisions of this act and any regula-
tions promulgated hereunder;

b. Promptly and in reasonable order investigate all ap-
plications for licensure and all registrations under this
act;

c. Issue reports and recommendations to the commis-
sion with respect to all entities and natural persons
required to qualify for a casino license, an application
for interim casino authorization or a petition for a
statement of compliance;

d. Promptly and in reasonable order review and ap-
prove or deny all casino service industry enterprise li-
cense applications;

e. Accept and maintain registrations for all casino em-
ployee and vendor registrants;

f. Revoke any registration or casino service industry
enterprise license upon findings pursuant to the
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disqualification criteria in section 86 of P.L. 1977, c.
110 (C.5:12-86);

g. Promulgate such regulations as may be necessary to
fulfill the policies of this act;

h. Initiate and decide any actions against licensees or
registrants for violation of this act or regulations
promulgated hereunder, and impose sanctions and
levy and collect penalties upon finding violations;

1. Provide the commission with all information that the
director deems necessary for any action to be taken by
the commission under Article 6 of P.L.1977, c. 110
(C.5:12-80 through 95);

j. Initiate, prosecute and defend appeals, as the direc-
tor may deem appropriate;

k. Conduct continuing reviews of casino operations
through on-site observation and other reasonable
means to assure compliance with this act and regula-
tions promulgated hereunder, subject to subsection h.
of section 63 of P.1..1977, ¢. 110 (C.5:12-63);

1. Receive and take appropriate action on any referral
from the commission relating to any evidence of a vio-
lation of P.1..1977, c. 110 (C.5:12-1 et seq.) or the reg-
ulations promulgated thereunder;

m. Exchange fingerprint data with, and receive crimi-
nal history record information from, the Federal Bu-
reau of Investigation for use in considering applicants
for any license or registration issued pursuant to the
provisions of P.L..1977, c. 110 (C.5:12-1 et seq.);

n. Conduct audits of casino operations at such times,
under such circumstances, and to such extent as the
director shall determine, including reviews of account-
ing, administrative and financial records, and
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management control systems, procedures and records
utilized by a casino licensee;

0. Request and receive information, materials and any
other data from any licensee or registrant, or applicant
for a license or registration under this act; and

p- Report to the Attorney General recommendations
that promote more efficient operations of the division.

q. Receive complaints from the public relating to the
conduct of gaming and simulcasting operations, exam-
ine records and procedures, and conduct periodic re-
views of operations and facilities for the purpose of
evaluating current or suggested provisions of
P.L.1977, c. 110 (C.5:12-1 et seq.) and the regulations
promulgated thereunder, as the director deems appro-
priate;

r. Certify the revenue of any casino or simulcasting fa-
cility in such manner as the director deems appropri-
ate;

s. Create and maintain a list of all excluded patrons;

t. Initiate and decide all actions for involuntary exclu-
sion of patrons pursuant to section 71 of P.L..1977, c.
110 (C.5:12-71);

u. Issue an operation certificate upon the commission’s
grant of an application for a casino license;

v. Recommend that the commission issue or revoke
statements of compliance pursuant to section 81 of

P.L.1977, c. 110 (C.5:12-81) and the regulations prom-
ulgated thereunder;

w. Accept impact statements submitted by an appli-
cant for a casino license pursuant to section 84 of
P.L.1977, c. 110 (C.5:12-84);
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x. Utilize, in its discretion, the services of a private en-
tity for the purpose of expediting criminal history rec-
ord background checks required to be performed by
the division pursuant to the provisions of P.L..1977, c.
110 (C.5:12-1 et seq.), provided that the private entity
has been awarded a contract in accordance with the
public contracting laws of this State; and

y. License, regulate, investigate and take any other ac-
tion regarding all aspects of authorized games con-
ducted through the Internet.
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions
and Meetings
Chapter 12. Casino Control Act

Article 6. Licensing

5:12-92. Licensing of casino service
industry enterprises

Effective: November 8, 2021
Currentness

N.J.S.A. 5:12-92

a. (1) Any business to be conducted with a casino ap-
plicant, racetrack, or licensee by a vendor offering
goods or services which directly relate to casino, race-
track, sports wagering, or gaming activity, or Internet
gaming activity, including gaming equipment and
simulcast wagering equipment manufacturers, suppli-
ers, repairers, and independent testing laboratories,
and companies that supply sports wagering equip-
ment or services, shall require licensure as a casino
service industry enterprise in accordance with the pro-
visions of this act prior to conducting any business
whatsoever with a casino applicant, racetrack, or li-
censee, its employees or agents; provided, however,
that upon a showing of good cause by a casino appli-
cant, racetrack, or licensee, the director may permit an
applicant for a casino service industry enterprise li-
cense to conduct business transactions with such ca-
sino applicant, racetrack, or licensee prior to the licen-
sure of that casino service industry enterprise appli-
cant under this subsection for such periods as the di-
vision may establish by regulation. Companies provid-
ing services to casino licensees regarding Internet
gaming shall, notwithstanding any other provision of
P.L.1977, c. 110 (C.5:12-1 et seq.), be responsible for
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the full cost of their licensure, including any investiga-
tive costs.

In the case of conducting an online sports pool, as that
term is defined in section 1 of P.L..2018, c. 33 (C.5:12A-
10), a vendor that holds an existing casino service in-
dustry enterprise license shall, upon the approval of
the division, expand on any initial license granted by
the division prior to offering goods or services directly
related to sports wagering or online sports wagering
activities or operations. The approval shall be in ac-
cordance with the terms and conditions set forth by
the division.

(2) In addition to the requirements of paragraph (1)
of this subsection, any casino service industry enter-
prise intending to manufacture, sell, distribute, test
or repair slot machines within New Jersey, other
than antique slot machines as defined in
N.J.S.2C:37-7, shall be licensed in accordance with
the provisions of this act prior to engaging in any
such activities; provided, however, that upon a
showing of good cause by a casino applicant or licen-
see, the director may permit an applicant for a ca-
sino service industry enterprise license to conduct
business transactions with the casino applicant or
licensee prior to the licensure of that casino service
industry enterprise applicant under this subsection
for such periods as the division may establish by reg-
ulation; and provided further, however, that upon a
showing of good cause by an applicant required to be
licensed as a casino service industry enterprise pur-
suant to this paragraph, the director may permit the
casino service industry enterprise applicant to initi-
ate the manufacture of slot machines or engage in
the sale, distribution, testing or repair of slot ma-
chines with any person other than a casino applicant
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or licensee, its employees or agents, prior to the li-
censure of that casino service industry enterprise
applicant under this subsection.

(3) Vendors providing goods and services to casino
licensees or applicants ancillary to gaming, includ-
ing, without limitation, junket enterprises and jun-
ket representatives, and any person employed by a
junket enterprise or junket representative in a man-
agerial or supervisory position, non-casino appli-
cants or licensees required to hold a casino hotel al-
coholic beverage license pursuant to section 103 of
P.L.1977, c. 110 (C.5:12-103), lessors of casino prop-
erty not required to hold a casino license pursuant
to section 82 of P.L.1977, c. 110 (C.5:12-82), and li-
censors of authorized games shall be required to be
licensed as an ancillary casino service industry en-
terprise and shall comply with the standards set
forth in paragraph (4) of subsection c. of this section.

b. Each casino service industry enterprise required to
be licensed pursuant to paragraph (1) of subsection a.
of this section, as well as its owners; management and
supervisory personnel; and employees if such employ-
ees have responsibility for services to a casino appli-
cant or licensee, must qualify under the standards, ex-
cept residency, established for qualification of a casino
key employee under this act, P.L..1977, ¢. 110 (C.5:12-
1 et seq.).

c. (1) Any vendor that offers goods or services to a ca-
sino applicant or licensee that is not included in sub-
section a. of this section including, but not limited to
casino site contractors and subcontractors, shopkeep-
ers located within the approved hotels, gaming schools
that possess slot machines for the purpose of instruc-
tion, and any non-supervisory employee of a junket en-
terprise licensed under paragraph (3) of subsection a.
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of this section, shall be required to register with the
division in accordance with the regulations promul-
gated under this act, P...1977, c¢. 110 (C.5:12-1 et seq.).

(2) Notwithstanding the provisions of paragraph (1)
of this subsection, the director may, consistent with
the public interest and the policies of this act, direct
that individual vendors registered pursuant to par-
agraph (1) of this subsection be required to apply for
either a casino service industry enterprise license
pursuant to paragraph (1) of subsection a. of this
section, or an ancillary casino service industry en-
terprise license pursuant to paragraph (3) of subsec-
tion a. of this section, as directed by the division, in-
cluding, without limitation, in-State and out-of-
State sending tracks as defined in section 2 of the
“Casino Simulcasting Act,” P.L..1992, c. 19 (C.5:12-
192); shopkeepers located within the approved ho-
tels; and gaming schools that possess slot machines
for the purpose of instruction. The director may also
order that any enterprise licensed as or required to
be licensed as an ancillary casino service industry
enterprise pursuant to paragraph (3) of subsection
a. of this section be required to apply for a casino
service industry enterprise license pursuant to par-
agraph (1) of subsection a. of this section. The direc-
tor may also, in his discretion, order that an inde-
pendent software contractor not otherwise required
to be registered be either registered as a vendor pur-
suant to subsection c. of this section or be licensed
pursuant to either paragraph (1) or (3) of subsection
a. of this section.

(3) (Deleted by amendment, P.L..2011, c. 19)

(4) Each ancillary casino service industry enterprise
required to be licensed pursuant to paragraph (3) of
subsection a. of this section, as well as its owners,


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12-1&originatingDoc=N04A11FD0737C11EC8C8EA0CD961482DD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB2BED3E5CC-2249CDB9DE8-33EA169618C)&originatingDoc=N04A11FD0737C11EC8C8EA0CD961482DD&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12-192&originatingDoc=N04A11FD0737C11EC8C8EA0CD961482DD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12-192&originatingDoc=N04A11FD0737C11EC8C8EA0CD961482DD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IBCC8256033-B711E09B68B-BEADFDFAA3B)&originatingDoc=N04A11FD0737C11EC8C8EA0CD961482DD&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

209a

management and supervisory personnel, and em-
ployees if such employees have responsibility for
services to a casino applicant or licensee, shall es-
tablish their good character, honesty and integrity
by clear and convincing evidence and shall provide
such financial information as may be required by the
division. Any enterprise required to be licensed as
an ancillary casino service industry enterprise pur-
suant to this section shall be permitted to transact
business with a casino licensee upon filing of the ap-
propriate vendor registration form and application
for such licensure.

d. Any applicant, licensee or qualifier of a casino ser-
vice industry enterprise license or of an ancillary ca-
sino service industry enterprise license under subsec-
tion a. of this section, and any vendor registrant under
subsection c. of this section shall be disqualified in ac-
cordance with the criteria contained in section 86 of
P.L.1977, c. 110 (C.5:12-86), except that no such ancil-
lary casino service industry enterprise license under
paragraph (3) of subsection a. of this section or vendor
registration under subsection c. of this section shall be
denied or revoked if such vendor registrant can affirm-
atively demonstrate rehabilitation as provided in sub-
section d. of section 91 of P.1..1977, c. 110 (C.5:12-91).

e. No casino service industry enterprise license or an-
cillary casino service industry enterprise license shall
be issued pursuant to subsection a. of this section to
any person unless that person shall provide proof of
valid business registration with the Division of Reve-
nue in the Department of the Treasury.

f. (Deleted by amendment, P.L..2011, c. 19)

g. For the purposes of this section, each applicant shall
submit to the division the name, address, fingerprints
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and a written consent for a criminal history record
background check to be performed, for each person re-
quired to qualify as part of the application. The divi-
sion is hereby authorized to exchange fingerprint data
with and receive criminal history record information
from the State Bureau of Identification in the Division
of State Police and the Federal Bureau of Investiga-
tion consistent with applicable State and federal laws,
rules and regulations. The applicant shall bear the
cost for the criminal history record background check,
including all costs of administering and processing the
check. The Division of State Police shall promptly no-
tify the division in the event a current or prospective
qualifier, who was the subject of a criminal history rec-
ord background check pursuant to this section, is ar-
rested for a crime or offense in this State after the date
the background check was performed.

h. (1) Subsequent to the licensure of any entity pursu-
ant to subsection a. of this section, including any find-
ing of qualification as may be required as a condition
of licensure, or the registration of any vendor pursuant
to subsection c. of this section, the director may revoke,
suspend, limit, or otherwise restrict the license, regis-
tration or qualification status upon a finding that the
licensee, registrant or qualifier is disqualified on the
basis of the criteria set forth in section 86 of P.1..1977,
c. 110 (C.5:12-86).

(2) A hearing prior to the suspension of any license,
registration or qualification issued pursuant to this
section shall be a limited proceeding at which the
division shall have the affirmative obligation to
demonstrate that there is a reasonable possibility
that the licensee, registrant or qualifier is disquali-
fied on the basis of the criteria set forth in section 86
of P.1..1977, c. 110 (C.5:12-86).
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions
and Meetings
Chapter 12. Casino Control Act (Refs & Annos)
Article 7. Conditions of Operation
5:12-104. Casino licensee; leases and contracts
Effective: June 11, 2018

Currentness
N.J.S.A. 5:12-104

a. Unless otherwise provided in this subsection, no
agreement shall be lawful which provides for the pay-
ment, however defined, of any direct or indirect inter-
est, percentage or share of: any money or property
gambled at a casino or simulcasting facility; any
money or property derived from casino gaming activity
or wagering at a simulcasting facility; or any revenues,
profits or earnings of a casino or simulcasting facility.
Notwithstanding the foregoing:

(1) Agreements which provide only for the payment
of a fixed sum which is in no way affected by the
amount of any such money, property, revenues, prof-
its or earnings shall not be subject to the provisions
of this subsection; and receipts, rentals or charges
for real property, personal property or services shall
not lose their character as payments of a fixed sum
because of contract, lease, or license provisions for
adjustments in charges, rentals or fees on account of
changes in taxes or assessments, cost-of-living index
escalations, expansion or improvement of facilities,
or changes in services supplied.

(2) Agreements between a casino licensee and a jun-
ket enterprise or junket representative licensed,
qualified or registered in accordance with the provi-
sions of P.L..1977, c. 110 (C.5:12-1 et seq.) and the


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12-1&originatingDoc=N4B9E38207B3A11E8A3C4BF16241FC292&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

212a

regulations of the division which provide for the
compensation of the junket enterprise or junket rep-
resentative by the casino licensee based upon the ac-
tual casino gaming or simulcast wagering activities
of a patron procured or referred by the junket enter-
prise or junket representative shall be lawful if filed
with the division prior to the conduct of any junket
that is governed by the agreement.

(3) Agreements between a casino licensee and its
employees which provide for casino employee or ca-
sino key employee profit sharing shall be lawful if
the agreement is in writing and filed with the divi-
sion prior to its effective date. Such agreements may
be reviewed by the division under any relevant pro-
vision of P.1..1977, c. 110 (C.5:12-1 et seq.).

(4) Agreements to lease an approved casino hotel or
the land thereunder and agreements for the com-
plete management of all casino gaming operations
in a casino hotel shall not be subject to the provi-
sions of this subsection but shall rather be subject to
the provisions of subsections b. and c. of section 82
of this act.1

(5) Agreements which provide for percentage
charges between the casino licensee and a holding
company or intermediary company of the casino li-
censee shall be in writing and filed with the division
but shall not be subject to the provisions of this sub-
section.

(6) Agreements relating to simulcast racing and wa-
gering between a casino licensee and an in-State or
out-of-State sending track licensed or exempt from
licensure in accordance with section 92 of P.1..1977,

IN.J.S.A. § 5:12-82.
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c. 110 (C.5:12-92) shall be in writing, be filed with
the division, and be lawful and effective only if ex-
pressly approved as to their terms by the division
and the New Jersey Racing Commission, except that
any such agreements which provide for a percentage
of the parimutuel pool wagered at a simulcasting fa-
cility to be paid to the sending track shall not be sub-
ject to the provisions of this subsection.

(7) Agreements relating to simulcast racing and wa-
gering between a casino licensee and a casino ser-
vice industry enterprise licensed pursuant to the
provisions of subsection a. of section 92 of P.L..1977,
c. 110 (C.5:12-92) as a hub facility, as defined in joint
regulations of the Division of Gaming Enforcement
and the New Jersey Racing Commission, shall be in
writing, be filed with the commission, and be lawful
and effective only if expressly approved as to their
terms by the commission and the New Jersey Racing
Commission, except that any such agreements
which provide for a percentage of the casino licen-
see’s share of the parimutuel pool wagered at a sim-
ulcasting facility to be paid to the hub facility shall
not be subject to the provisions of this subsection.

(8) Agreements relating to simulcast racing and wa-
gering between a casino licensee and a casino ser-
vice industry enterprise licensed pursuant to the
provisions of subsection a. of section 92 of P.L..1977,
c. 110 (C.5:12-92) to conduct casino simulcasting in
a simulcasting facility shall be in writing, be filed
with the commission, and be lawful and effective
only if expressly approved as to their terms by the
commission, except that any such agreements which
provide for a percentage of the casino licensee’s
share of the parimutuel pool wagered at a simulcast-
ing facility to be paid to the casino service industry
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enterprise shall not be subject to the provisions of
this subsection.

(9) Written agreements relating to the operation
of multi-casino or multi-state progressive slot ma-
chine systems between one or more casino licensees
and a casino service industry enterprise licensed
pursuant to the provisions of subsection a. of section
92 of P.LL.1977, c. 110 (C.5:12-92), or an eligible ap-
plicant for such license, which provide for an inter-
est, percentage or share of the casino licensee’s rev-
enues, profits or earnings from the operation of such
multi-casino or multi-state progressive slot ma-
chines to be paid to the casino service industry en-
terprise licensee or applicant shall not be subject to
the provisions of this subsection if the agreements
are filed with and approved by the division.

(10) A written agreement between a casino licensee
and a casino service industry enterprise licensed
pursuant to subsection a. of section 92 of P.1..1977,
c. 110 (C.5:12-92), or an eligible applicant for such
license, relating to the construction, renovation or
operation of qualifying sleeping units, as defined in
section 27 of P.1..1977, c. 110 (C.5:12-27), or of non-
gaming amenities, as defined by the division, within
the limits of the city of Atlantic City, regardless of
whether such qualifying sleeping units or non-gam-
ing amenities are connected to a casino hotel facility,
which provides for an interest, percentage or share
of the casino licensee’s revenues, profits or earnings,
not to exceed 5% of the casino licensee’s revenues, to
be paid to the casino service industry enterprise li-
censee or applicant in return for the construction,
renovation or operation of such qualifying sleeping
units or non-gaming amenities shall not be subject
to the provisions of this subsection provided that: (i)
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the agreement requires a capital investment, at
least 10% of which shall be made by the casino ser-
vice industry enterprise licensee or applicant over
the term of the agreement, of not less than $30 mil-
lion, which minimum amount shall be adjusted pe-
riodically by the division for inflation; (ii) the divi-
sion finds that the total amount of casino revenues,
profits or earnings that can be paid to the casino ser-
vice industry enterprise licensee or applicant pursu-
ant to this agreement is commercially reasonable
under the circumstances; and (iii) the agreement is
filed with and approved by the division.

(11) A written agreement between a casino licensee
holding an Internet gaming permit and a casino ser-
vice industry enterprise licensed pursuant to sub-
section a. of section 92 of P.L..1977, c. 110 (C.5:12-
92), or an eligible applicant for such a license, in con-
nection with the conduct of Internet gaming under
P.L.2013, c. 27 (C.5:12-95.17 et al.), which provides
for a percentage of the casino licensee’s Internet
gaming gross revenue to be paid to the casino service
industry enterprise licensee shall not be subject to
the provisions of this subsection, provided that the
agreement shall be in writing, filed with the divi-
sion, and shall be lawful and effective only if the
terms thereof are expressly approved by the divi-
sion.

(12) A written agreement between a casino licensee
and a casino service industry enterprise licensed
pursuant to subsection a. of section 92 of P.L..1977,
c. 110 (C.5:12-92), or an eligible applicant for such a
license, in connection with the conduct of mobile
gaming under section 100 of P.L.1977, c. 110
(C.5:12-100), or mobile sports pool operations within
a casino hotel facility in areas in which mobile
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gaming under section 100 of P.L.1977, c. 110
(C.5:12-100) is authorized, which provides for a per-
centage of the casino licensee’s gross revenue from
mobile gaming to be paid to the casino service indus-
try enterprise licensee shall not be subject to the
provisions of this subsection, provided that the
agreement shall be in writing, filed with the divi-
sion, and shall be lawful and effective only if the
terms thereof are expressly approved by the divi-
sion.

(13) A written agreement between a casino licensee
and a casino service industry enterprise licensed
pursuant to subsection a. of section 92 of P.1..1977,
c. 110 (C.5:12-92), or an eligible applicant for such a
license, in connection with the conduct of a sports
pool, including an online sports pool, mobile sports
pool operations within a casino hotel facility in areas
in which mobile gaming under section 100 of
P.1..1977, c. 110 (C.5:12-100) is authorized, or both,
which provides for a percentage of the casino licen-
see’s gross revenue from the operations of a sports
pool, including online sports pool and mobile opera-
tions, to be paid to the casino service industry enter-
prise licensee shall not be subject to the provisions
of this subsection, provided that the agreement shall
be in writing, filed with the division, and shall be
lawful and effective only if the terms thereof are ex-
pressly approved by the division.

b. Each casino applicant or licensee shall maintain, in
accordance with the rules of the division, a record of
each written or unwritten agreement regarding the re-
alty, construction, maintenance, or business of a pro-
posed or existing casino hotel or related facility. The
foregoing obligation shall apply regardless of whether
the casino applicant or licensee is a party to the
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agreement. Any such agreement may be reviewed by
the division on the basis of the reasonableness of its
terms, including the terms of compensation, and of the
qualifications of the owners, officers, employees, and
directors of any enterprise involved in the agreement,
which qualifications shall be reviewed according to the
standards enumerated in section 86 of P.L..1977, c. 110
(C.5:12-86). If the division disapproves such an agree-
ment or the owners, officers, employees, or directors of
any enterprise involved therein, the division may re-
quire its termination.

Every agreement required to be maintained, and every
related agreement the performance of which is de-
pendent upon the performance of any such agreement,
shall be deemed to include a provision to the effect
that, if the commission shall require termination of an
agreement pursuant to its authority under P.L.1977,
c. 110 (C.5:12-1 et seq.), such termination shall occur
without liability on the part of the casino applicant or
licensee or any qualified party to the agreement or any
related agreement. Failure expressly to include such a
provision in the agreement shall not constitute a de-
fense in any action brought to terminate the agree-
ment. If the agreement is not maintained or presented
to the commission in accordance with division regula-
tions, or the disapproved agreement is not terminated,
the division may pursue any remedy or combination of
remedies provided in this act.

For the purposes of this subsection, “casino applicant”
includes any person required to hold a casino license
pursuant to section 82 of P.L..1977, ¢. 110 (C.5:12-82)
who has applied to the division for a casino license or
any approval required under P.L..1977, ¢. 110 (C.5:12-
1 et seq.).
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c. Nothing in this act shall be deemed to permit the
transfer of any license, or any interest in any license,
or any certificate of compliance or any commitment or
reservation.
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions
and Meetings
Chapter 12A. Sports Wagering

5:12A-10. Definitions
Effective: November 8, 2021

Currentness
N.J.S.A. 5:12A-10
As used in this act:

“Casino” means a licensed casino or gambling house
located in Atlantic City at which casino gambling is
conducted pursuant to the provisions of P.L..1977, c.
110 (C.5:12-1 et seq.).

“Commission” means the Casino Control Commis-
sion established pursuant to section 50 of P.L..1977, c.
110 (C.5:12-50).

“Collegiate sport or athletic event” means a sport or
athletic event offered or sponsored by or played in con-
nection with a public or private institution that offers
educational services beyond the secondary level.

“Division” means the Division of Gaming Enforce-
ment established pursuant to section 55 of P.L.1977,
c. 110 (C.5:12-55).

“Former racetrack” means any former racetrack
where a horse race meeting was conducted within 15
years prior to the effective date of P.L..2014, c. 62
(C.5:12A-7 et seq.), excluding premises other than the
land contained within the racecourse oval.

“Internet sports pool operator” means an entity that
is licensed as a casino service industry enterprise pur-
suant to section 92 of P.1..1977, c. 110 (C.5:12-92)
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“Online sports pool” means a sports wagering oper-
ation in which wagers on sports events are made
through computers or mobile or interactive devices
and accepted at a sports wagering lounge through an
online gaming system which is operating pursuant to
a sports wagering license issued by the division or rac-
ing commission pursuant to P.L.2018, c¢. 33 (C.5:12A-
10 et al.).

“Operator” means a casino or a racetrack which has
elected to operate a sports pool, either independently
or jointly, and any entity with whom a casino or race-
track licensed to operate a sports pool contracts to op-
erate a sports pool or online sports pool, including an
Internet sports pool operator, on its behalf.

“Professional sport or athletic event” means an
event at which two or more persons participate in
sports or athletic events and receive compensation in
excess of actual expenses for their participation in
such event.

“Prohibited sports event” means any collegiate sport
or athletic event that takes place in New Jersey or a
sport or athletic event in which any New Jersey college
team participates regardless of where the event takes
place. A “prohibited sports event” does not include the
other games of a collegiate sport or athletic tourna-
ment in which a New Jersey college team participates,
nor does it include any games of a collegiate tourna-
ment that occurs outside New Jersey even though
some of the individual games or events are held in
New Jersey. A “prohibited sports event” includes all
high school sports events. A “prohibited sports event”
includes electronic sports and competitive video games
that are sponsored by or affiliated with a high school
or electronic sports and competitive video games and
tournaments in which a majority of the competitors
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are under 18 years of age. A “prohibited sports event”
does not include sports, electronic sports, or competi-
tive video game events in which persons under age 18
make up a minority of the participants.

“Racetrack” means the physical facility and the
land, as of the effective date of P.L.2018, c. 33
(C.5:12A-10 et al.), where a permit holder conducts a
horse race meeting with wagering under a license is-
sued by the racing commission pursuant to P.L..1940,
c. 17 (C.5:5-22 et seq.), and includes any former race-
track.

“Racing Commission” means the New Jersey Racing
Commission established by section 1 of P.1..1940, c. 17
(C.5:5-22).

“Sports event” means any professional sport or ath-
letic event, any Olympic or international sports com-
petition event and any collegiate sport or athletic
event, or any portion thereof, including, but not lim-
ited to, the individual performance statistics of ath-
letes in a sports event or combination of sports events,
except “sports event” shall not include a prohibited
sports event or a fantasy sports activity, as defined in
section 2 of P.L.2017, c. 231 (C.5:20-2). A “sports
event” shall include any live competition or talent con-
test, including awards competitions and competitive
eating contests.

“Sports pool” means the business of accepting wa-
gers on any sports event by any system or method of
wagering, including but not limited to single-game
bets, teaser bets, parlays, over-under, moneyline,
pools, exchange wagering, in-game wagering, in-play
bets, proposition bets, and straight bets.
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“Sports wagering lounge” means an area wherein a
licensed sports pool is operated located in a casino ho-
tel or racetrack.
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions
and Meetings
Chapter 12A. Sports Wagering
5:12A-11. Issuance of sports wagering licenses and
renewals; operation of sports pools; duties; report on
impact of sports wagering
Effective: January 10, 2022

Currentness
N.J.S.A. 5:12A-11

a. The division shall issue all sports wagering licenses
and renewals thereof to casinos. The racing commis-
sion shall issue all initial sports wagering licenses to
racetracks but the division shall have responsibility
for the renewal thereof. In addition to casino games
permitted pursuant to the provisions of P.LL.1977, c.
110 (C.5:12-1 et seq.), a casino which holds a sports
wagering license issued by the division may operate a
sports pool in accordance with the provisions of this
act and applicable regulations promulgated pursuant
to this act. A racetrack which holds an initial sports
wagering license issued by the racing commission or a
sports wagering license that has been renewed by the
division may operate a sports pool in accordance with
the provisions of this act and applicable regulations
promulgated pursuant to this act.

The division may issue a transactional waiver to al-
low the continued operation of an established sports
wagering lounge and authorization to conduct up to
three online sports wagering operations when a race-
track that holds a license issued by the racing commis-
sion pursuant to P.1..1940, c. 17 (C.5:5-22 et seq.) un-
dergoes a material change in ownership to a degree
such that it would be required to file a new application
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with the racing commission in order to continue to op-
erate pursuant to P.1..1940, c. 17 (C.5:5-22 et seq.). A
transactional waiver issued pursuant to this section
shall be for an initial period of up to six months and
may be renewed during the pendency of the racing
commission’s consideration of a new application for up
to three one-year periods, but the division shall have
the right to reexamine and rescind the grant of the
waiver at any time.

A racetrack at which a permit holder has scheduled
a standardbred horse race meeting within one year
preceding the effective date of P.L..2018, c. 33 (C.5:12A-
10 et al.) and that met the definition of a racetrack un-
der P.L.2018, c. 33 (C.5:12A-10 et al.) on the effective
date thereof:

shall not be permitted to hold a sports wagering li-
cense as a former racetrack on or after the effective
date of P.L..2021, c. 350, and

shall, as a condition of holding a sports wagering li-
cense after the effective date of P.1..2021, c¢. 350,
schedule annually no fewer than 151 standardbred
race dates, except that the annual number of sched-
uled standardbred race dates may be decreased to
no fewer than 75 standardbred race dates upon writ-
ten consent from the Standardbred Breeders’ and
Owners’ Association of New Jersey.

A casino which holds a sports wagering license and
a racetrack which holds a sports wagering license may
enter into an agreement to jointly operate a sports pool
at the racetrack, in accordance with the provisions of
this act and applicable regulations promulgated pur-
suant to this act. A casino or racetrack that holds a
sports wagering license may conduct an online sports
pool or may authorize an internet sports pool operator
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licensed as a casino service industry enterprise pursu-
ant to section 92 of P.L.1977, c. 110 (C.5:12-92), or an
applicant for such license, to operate an online sports
pool on its behalf provided the terms of the agreement
are approved by the division; provided, however, that
each sports wagering licensee may provide no more
than three individually branded websites, each of
which may have an accompanying mobile application
bearing the same brand as the website for an online
sports pool, those websites and mobile applications, in
the case of a casino being in addition to or, in the dis-
cretion of the casino, in conjunction with, any websites
and mobile applications that also offer other types of
Internet gaming pursuant to P.1..2013, ¢. 27 (C.5:12-
95.17 et seq.). No online sports pool shall be opened to
the public, and no sports wagering, except for test pur-
poses, may be conducted therein, until an Internet
sports pool operator receives approval from the divi-
sion to conduct an online sports pool on behalf of a ca-
sino or racetrack that holds a sports wagering license.
Sports wagering licensees and operators may provide
promotional credits, incentives, bonuses, complimen-
taries, or similar benefits designed to induce sports
betters to wager. The division, in consultation with the
commission, shall establish by rule standards govern-
ing the provision of these measures. The server or
other equipment used by a racetrack to accept wagers
at a sports pool or online sports pool shall be located in
that racetrack or in any location in Atlantic City which
conforms to the requirements of section 20 of P.L..2013,
c. 27 (C.5:12-95.22) and any additional requirements
which the division may impose by regulation. The
server or other equipment used by a casino to accept
wagers at a sports pool or online sports pool shall con-
form to the requirements of section 20 of P.L..2013, c.
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27 (C.5:12-95.22) and any additional requirements
which the division may impose by regulation.

With regard to this act, P.L..2018, c. 33 (C.5:12A-10
et al.), the duties specified in section 63 of P.L..1977, c.
110 (C.5:12-63) of the Casino Control Commission
shall apply to the extent not inconsistent with the pro-
visions of this act. In addition to the duties specified in
section 76 of P.1..1977, c. 110 (C.5:12-76), the division
or racing commission, as required pursuant to this act,
shall hear and decide promptly and in reasonable or-
der all applications for a license to operate a sports
pool. In addition to the duties specified in section 76 of
P.L.1977,c. 110 (C.5:12-76), the division shall have the
general responsibility for the implementation of this
act, except with respect to the authority to issue sports
wagering licenses to a racetrack as provided by this
act, and shall have all other duties specified in that
section with regard to the operation of a sports pool.

The license to operate a sports pool shall be in addi-
tion to any other license required to be issued pursu-
ant to P.L.1977, c. 110 (C.5:12-1 et seq.) to operate a
casino or pursuant to P.L..1940, c. 17 (C.5:5-22 et seq.)
to conduct horse racing. The division and the racing
commission shall each have the authority to charge a
casino or a racetrack a fee for the issuance or, in the
case of the division renewal, of a sports wagering li-
cense in an amount of $100,000 for initial issuance and
in the case of a renewal a reasonable fee that is based
upon the expense associated with renewal, enforce-
ment, and gambling addiction programs. No sports wa-
gering license shall be issued by the division or racing
commission to any entity unless it has established its
financial stability, integrity and responsibility and its
good character, honesty and integrity. No casino or
racetrack shall be permitted to operate a sports pool or


https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE6608EE082-9211E2BB578-84378B1DE5D)&originatingDoc=N63C935C18F9611ECA1A3D1655A4021BD&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12-95.22&originatingDoc=N63C935C18F9611ECA1A3D1655A4021BD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I4E897E006E-5111E8BD72E-926F43C682A)&originatingDoc=N63C935C18F9611ECA1A3D1655A4021BD&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12A-10&originatingDoc=N63C935C18F9611ECA1A3D1655A4021BD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12-63&originatingDoc=N63C935C18F9611ECA1A3D1655A4021BD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12-76&originatingDoc=N63C935C18F9611ECA1A3D1655A4021BD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12-76&originatingDoc=N63C935C18F9611ECA1A3D1655A4021BD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a12-1&originatingDoc=N63C935C18F9611ECA1A3D1655A4021BD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST5%3a5-22&originatingDoc=N63C935C18F9611ECA1A3D1655A4021BD&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

227a

accept wagers via an online sports pool unless a sports
wagering lounge is established and has commenced
operation in its facility; provided, however, that an ap-
plicant for a sports wagering license may petition the
agency issuing the sports wagering license pursuant
to this act to commence operation of the sports pool at
a temporary facility and/or an online sports pool dur-
ing the pendency of construction of a sports wagering
lounge in its facility. Such temporary facility may in-
clude, at the discretion of the agency issuing the sports
wagering license pursuant to this act, the utilization
of designated windows at the current casino cage or
racetrack betting window for purposes of placing
sports betting wagers and self-service wagering ma-
chines located at the racetrack or casino hotel complex.
No license to operate a sports pool shall be issued to
any entity which is disqualified under the criteria of
section 86 of P.L..1977, c. 110 (C.5:12-86).

No later than five years after the date of the issu-
ance of a license and every five years thereafter or
within such lesser periods as the agency issuing the
sports wagering license pursuant to this act may di-
rect, a licensee shall submit to the said agency such
documentation or information as the division or racing
commission may by regulation require, to demonstrate
to the satisfaction of the agency that the licensee con-
tinues to meet the requirements of the law and regu-
lations.

The division and the racing commission following
consultation with the sports wagering licensees shall
annually cause a report to be prepared and distributed
to the Governor on the impact of sports wagering, in-
cluding Internet wagering on sports events, on prob-
lem gamblers and gambling addiction in New Jersey.
The report shall be prepared by a private organization
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or entity with expertise in serving the needs of persons
with gambling addictions, which organization or entity
shall be selected jointly by the division and the racing
commission. The report shall be prepared and distrib-
uted under the supervision of, and in coordination
with, the division and the racing commission. Any
costs associated with the preparation and distribution
of the report shall be borne by casino and racetrack
licensees who have been authorized by the division or
the racing commission to conduct Internet gaming and
the division and the racing commission shall be au-
thorized to assess a fee against such licensees for these
purposes. The division and the racing commission may
also report periodically to the Governor on the effec-
tiveness of the statutory and regulatory controls in
place to ensure the integrity of gaming operations
through the Internet.

b. A sports pool shall be operated in a sports wagering
lounge located at a casino or racetrack. A sports wa-
gering lounge may be located at a casino simulcasting
facility. The lounge shall conform to all requirements
concerning square footage, design, equipment, security
measures and related matters which the division shall
by regulation prescribe. The space required for the es-
tablishment of a lounge shall not reduce the space au-
thorized for casino gaming activities as specified in
section 83 of P.L..1977, c. 110 (C.5:12-83).

c. No sports pool or online sports pool shall be offered
or made available for wagering to the public by any
entity other than a sports wagering licensee, pursuant
to P.L.2018, c. 33 (C.5:12A-10 et al.), an applicant for
such license, operating such pool on behalf of a licen-
see, or an Internet sports pool operator, on behalf of a
sports wagering licensee. Any person who offers a
sports pool or an online sports pool without approval
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of the division or racing commission to do so is guilty
of a crime of the fourth degree and notwithstanding
the provisions of N.J.S.2C:43-3, shall be subject to a
fine of not more than $25,000 and in the case of a per-
son other than a natural person, to a fine of not more
than $100,000 and any other appropriate disposition
authorized by subsection b. of N.J.S.2C:43-2.

d. The operator shall establish or display the odds at
which wagers may be placed on sports events.

e. An operator shall accept wagers on sports events
only from persons physically present in the sports wa-
gering lounge; through self-service wagering machines
located in its facility as authorized by the agency issu-
ing the sports wagering license; or through an online
sports pool. A person placing a wager on a sports event
shall be at least 21 years of age.

f. (1) Any person who is:

an athlete, coach, referee, or director of a sports gov-
erning body or any of its member teams;

a sports governing body or any of its member teams;

a player or a referee personnel member, in or on any
sports event overseen by that person’s sports gov-
erning body based on publicly available information,;

a person who holds a position of authority or influ-
ence sufficient to exert influence over the partici-
pants in a sporting contest, including but not limited
to coaches, managers, handlers, athletic trainers, or
horse trainers;

a person with access to certain types of exclusive in-
formation on any sports event overseen by that per-
son’s sports governing body based on publicly avail-
able information; or
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a person identified by any lists provided by the
sports governing body to the division and the racing
commission,

shall not be permitted to have any ownership inter-
est in, control of, or otherwise be employed by an op-
erator, a sports wagering licensee, or a facility in
which a sports wagering lounge is located or place a
wager on a sports event that is overseen by that per-
son’s sports governing body based on publicly avail-
able information.

Any employee of a sports governing body or its mem-
ber teams who is not prohibited from wagering on a
sports event shall, nevertheless, provide notice to the
division prior to placing a wager on a sports event. The
direct or indirect legal or beneficial owner of 10 percent
or more of a sports governing body shall not place or
accept any wager on a sports event in which any mem-
ber team of that sports governing body participates.
The direct or indirect legal or beneficial owner of 10
percent or more of a member team of a sports govern-
ing body shall not place or accept any wager on a
sports event in which that member team participates.
Any person who violates this paragraph shall be guilty
of a disorderly persons offense and shall be fined not
less than $500 and not more than $1,000.

(2) The prohibition set forth in paragraph (1) of this
subsection shall not apply to any person who is a di-
rect or indirect owner of a specific sports governing
body member team and (i) has less than 10 percent
direct or indirect ownership interest in a casino or
racetrack or (i) the shares of such person are regis-
tered pursuant to section 12 of the Securities Ex-
change Act of 1934, as amended (15 U.S.C. s.780),
and the value of the ownership of such team
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represents less than one percent of the person’s total
enterprise value.

(3) An operator shall adopt procedures to prevent
persons from wagering on sports events who are pro-
hibited from placing sports wagers. An operator
shall not accept wagers from any person whose iden-
tity is known to the operator and:

whose name appears on the exclusion list main-

tained by the division pursuant to section 71 of
P.L.1977,c. 110 (C.5:12-71);

whose name appears on any self-exclusion list
maintained by the division pursuant to sections 1
and 2 of P.1..2001, c. 39 (C.5:12-71.2 and C.5:12-
71.3, respectively);

who is the operator, director, officer, owner, or em-
ployee of the operator or any relative thereof liv-
ing in the same household as the operator;

who has access to nonpublic confidential infor-
mation held by the operator; or

who is an agent or proxy for any other person.

(4) An operator shall adopt procedures to obtain per-
sonally identifiable information from any individual
who places any single wager in an amount of
$10,000 or greater on a sports event while physically
present in a racetrack facility or a casino.

Sections 1 and 2 of P.L..2002, c. 89 (C.5:5-65.1 and
C.5:5-65.2, respectively) shall apply to the conduct of
sports wagering under this act.

g. The holder of a sports wagering license may contract
with an entity to conduct that operation, in accordance
with the regulations of and approval by the division.
That entity shall obtain a license as a casino service
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industry enterprise prior to the execution of any such
contract, and such license shall be issued pursuant to
the provisions of P.L..1977, c¢. 110 (C.5:12-1 et seq.) and
in accordance with the regulations promulgated by the
division in consultation with the commission. That en-
tity shall, upon approval of the division, expand on any
initial license granted by the division prior to entering
into any such contract. The approval shall be in accord-
ance with the terms and conditions set forth by the di-
vision.

h. If any provision of this act, P.1..2018, c. 33 (C.5:12A-
10 et al.), or its application to any person or circum-
stance, is held invalid, the invalidity shall not affect
other provisions or applications of this act which can
be given effect without the invalid provision or appli-
cation, and to this end the provisions of this act are
severable.

i. An operator shall promptly report to the division:

any criminal or disciplinary proceedings com-
menced against the operator or its employees in
connection with the operations of the sports pool
or online sports pool;

any abnormal betting activity or patterns that
may indicate a concern about the integrity of a
sports event or events;

any other conduct with the potential to corrupt a
betting outcome of a sports event for purposes of
financial gain, including but not limited to match
fixing; and

suspicious or illegal wagering activities, include-
ing the use of funds derived from illegal activity,
wagers to conceal or launder funds derived from
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illegal activity, use of agents to place wagers, or
use of false identification.

The division is authorized to share any inform-
ation under this section with any law enforcement
entity, team, sports governing body, or regulatory
agency the division deems appropriate.

j- An operator shall maintain records of sports wager-
ing operations in accordance with regulations promul-
gated by the division.

k. A sports wagering licensee may, in addition to hav-
ing a sports wagering lounge, conduct wagering on au-
thorized sports events through one or more kiosks or
self-service wagering stations located within its facil-
ity. Such self-service wagering stations located at a ca-
sino may offer any game authorized under rules estab-
lished by the division. Such self-service wagering sta-
tions located at a racetrack may offer wagering only on
authorized sports events and horse races.

1. All wagers on sports events authorized under this
provision shall be initiated, received and otherwise
made within this State unless otherwise determined
by the division in accordance with applicable federal
and State laws. Consistent with the intent of the
United States Congress as articulated in the Unlawful
Internet Gambling Enforcement Act of 2006 (31 U.S.C.
s.5361 et seq.), the intermediate routing of electronic
data relating to a lawful intrastate wager authorized
under this provision shall not determine the location
or locations in which such wager is initiated, received
or otherwise made.

m. A sports wagering licensee shall not accept any wa-
ger on any sports event unless the sports event has
been approved for wagering by the director. Except as
otherwise provided in this subsection, no sports event
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shall be approved for wagering unless the director has
certified that the sports event has appropriate policies
and procedures to monitor the integrity of the athletes
or competitors. In the absence of such certification, the
director shall impose a wager limit of not more than
$100 or a win limit of $500, whichever is greater, on
the amount permitted to be wagered or won on such
competitions or contests by any individual.
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions
and Meetings

Chapter 12A. Sports Wagering
5:12A-13. Division authority to regulate sports pools,
online sports pools, and the conduct of sports wager-

ing; financial stability requirements

Effective: June 11, 2018

Currentness
N.J.S.A. 5:12A-13

a. Except as otherwise provided by this act, the divi-
sion shall have the authority to regulate sports pools,
online sports pools, and the conduct of sports wagering
under this act to the same extent that the division reg-
ulates casino games. No casino or racetrack shall be
authorized to operate a sports pool or online sports
pool unless it has produced, to the satisfaction of the
agency issuing the sports wagering license, infor-
mation, documentation, and assurances concerning its
financial background and resources, including cash re-
serves, that are sufficient to demonstrate that it has
the financial stability, integrity, and responsibility to
operate a sports pool or online sports pool. In develop-
ing rules and regulations applicable to sports wager-
ing, the division may examine the regulations imple-
mented in other states where sports wagering is con-
ducted and may, as far as practicable, adopt a similar
regulatory framework. The division, in consultation
with the commission, shall promulgate regulations
necessary to carry out the provisions of this act, includ-
ing, but not limited to, regulations governing the:

(1) amount of cash reserves to be maintained by op-
erators to cover winning wagers;

(2) acceptance of wagers on a series of sports events;
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(3) maximum wagers which may be accepted by an
operator from any one patron on any one sports
event;

(4) type of wagering tickets which may be used,;
(5) method of issuing tickets;

(6) method of accounting to be used by operators;
(7) types of records which shall be kept;

(8) use of credit and checks by patrons;

(9) type of system for wagering;

(10) protections for a person placing a wager; and

(11) display of the words, “If you or someone you
know has a gambling problem and wants help, call
1-800 GAMBLER,” or some comparable language
approved by the division, which language shall in-
clude the words “gambling problem” and “call 1-800
GAMBLER,” in all print, billboard, sign, online, or
broadcast advertisements of a sports pool and online
sports pool and in every sports wagering lounge.

b. Notwithstanding any other provision of P.L..2018 c.
33 (C.5:12A-10 et al.) or of the “Administrative Proce-
dure Act,” P.L..1968, c. 410 (C.52:14B-1 et seq.), to the
contrary, during the 90-day period following the effec-
tive date of this act, the division and the racing com-
mission may, after notice provided in accordance with
this subsection, summarily adopt, amend, or repeal
any order, rule, or regulation for a period not to exceed
270 days for the purpose of ensuring the expeditious
and effective implementation of sports wagering at ca-
sinos or racetracks in accordance with this act. Any
summary rulemaking authorized by this subsection
shall be subject to such terms and conditions as the
division and the racing commission may deem
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appropriate. Such rules shall be effective when pub-
lished by the division and the racing commission on
their respective websites and shall allow for the imme-
diate application of any racetrack licensed by the rac-
ing commission, or casino licensed by the division, to
the respective agency by which they are licensed or
permitted, for a transactional waiver to immediately
commence sports wagering. Upon the filing of such ap-
plication, these rules shall further provide that, upon
a showing therein that the applicant is licensed or per-
mitted by the appropriate agency, a sports wagering
license shall immediately be issued to the respective
applicant allowing for its immediate commencement of
sports wagering subject to the condition that it con-
form to the entity and individual or other licensing, fa-
cility and any other requirements set forth in the re-
spective rules of each within 270 days. In the event
such rules are not complied with within such time pe-
riod, the non-complying racetrack or casino will not
thereafter be eligible to conduct sports wagering until
such compliance is achieved. Notice of any emergency
rulemaking action taken by the division or the racing
commission pursuant to this subsection shall be pub-
lished in the New Jersey Register, and provided to the
newspapers designated by the division and racing
commission pursuant to subsection d. of section 3 of
P.L.1975, c. 231 (C.10:4-8), not later than 30 days sub-
sequent to the implementation of the emergency rules.
The text of any emergency rule adopted by the division
and the racing commission pursuant to this section
shall be available in each racetrack, casino, sports wa-
gering lounge, and simulcasting facility implementing
the provisions of emergency rulemaking.

c. Any person employed on the effective date of this act,
P.L.2018, c. 33 (C.5:12A-10 et al.), by a permitholder in
the admissions department or parimutuel clerk
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department of a racetrack operated by the per-
mitholder shall be given a one-time right of first re-
fusal offer of employment at the sports pool, including
an online sports pool, that opens at that racetrack, for
the then available positions of similar employment in
that sports pool, or with any vendor contracting with
the licensee to operate the sports pool.
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New Jersey Statutes Annotated
Title 5. Amusements, Public Exhibitions and
Meetings (Refs & Annos)
Chapter 12A. Sports Wagering (Refs & Annos)

5:12A-16. Taxation of sums received from sports wa-
gering operations; amounts

Effective: July 1, 2025
Currentness

N.J.S.A. 5:12A-16

The sums received by the casino from sports wager-
ing or from a joint sports wagering operation, less only
the total of all sums actually paid out as winnings to
patrons, shall not be taxed as gross revenue as speci-
fied under section 24 of P.1..1977, c. 110 (C.5:12-24) but
shall be subject to an 8.5 percent tax, except that sums
received from Internet wagering on sports events, less
only the total of all sums actually paid out as winnings
to patrons, shall be subject to a 19.75 percent tax,
which shall be paid to the Casino Revenue Fund, and
to an additional tax of 1.25 percent which shall be re-
mitted by the State Treasurer to the Casino Reinvest-
ment Development Authority for marketing and pro-
motion of the City of Atlantic City, provided, however,
that the cash equivalent value of any merchandise or
thing of value included in a jackpot or payout shall not
be included in the total of all sums paid out as win-
nings to patrons for purposes of determining revenue
under this paragraph.

The net revenues actually received by the horse rac-
ing permit holder from any sports wagering operation
at the Meadowlands Racetrack, including Internet wa-
gering on sports events, either jointly established with
a casino or established independently or with non-
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casino partners, less the total of all sums actually paid
out for any operating expenses and as winnings to pa-
trons, shall be paid by the Meadowlands Racetrack to
the Standardbred Breeders and Owners’ Association
of New Jersey and the New dJersey Thoroughbred
Horsemen’s Association pursuant to the terms of a
written agreement between the Meadowlands Race-
track and each association. A written agreement shall
be in effect for as long as a sports wagering operation
is conducted at the Meadowlands Racetrack.

The net revenues actually received by the horse rac-
ing permit holder from any sports wagering operation
at the Monmouth Park Racetrack, including Internet
wagering on sports events, either jointly established
with a casino or established independently or with
non-casino partners, less the total of all sums actually
paid out for any operating expenses and as winnings
to patrons, shall be paid by Monmouth Park Racetrack
to the New Jersey Thoroughbred Horsemen’s Associa-
tion pursuant to the terms of a written agreement be-
tween Monmouth Park Racetrack and that associa-
tion. A written agreement shall be in effect for as long
as a sports wagering operation is conducted at Mon-
mouth Park Racetrack.

The net revenues actually received by the horse rac-
ing permit holder from any sports wagering operation
at the Freehold Raceway, including Internet wagering
on sports events, either jointly established with a ca-
sino or established independently or with non-casino
partners, less the total of all sums actually paid out for
any operating expenses and as winnings to patrons,
shall be paid by Freehold Raceway to the Standard-
bred Breeders and Owners’ Association of New Jersey
pursuant to the terms of a written agreement between
Freehold Raceway and that association. A written
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agreement shall be in effect for as long as a sports wa-
gering operation is conducted at Freehold Raceway.

The sums actually received by the horse racing per-
mit holder from any sports wagering operation, either
jointly established with a casino or established inde-
pendently or with non-casino partners, less only the
total of all sums actually paid out as winnings to pa-
trons, shall be subject to an 8.5 percent tax, except that
sums received from Internet wagering on sports
events, less only the total of all sums actually paid out
as winnings to patrons, shall be subject to a 19.75 per-
cent tax, to be collected by the division and paid to the
State General Fund and to an additional tax of 1.25
percent on amounts actually received from a sports
wagering operation, less only the total of all sums ac-
tually paid out as winnings to patrons, to be paid, ex-
cept as provided below with respect to amounts gener-
ated by the Meadowlands racetrack, to the Depart-
ment of the Treasury for distribution, upon application
by a municipality or county, to the municipality in
which the majority of the racetrack is located and to
the county in which the racetrack is located or to an
economic development authority of that municipality
and county with those amounts used for economic de-
velopment purposes, which shall include, but not be
limited to, improvements to: transportation and infra-
structure, tourism, public safety, and properties lo-
cated on or near the racetrack, provided, however, that
the cash equivalent value of any merchandise or thing
of value included in a jackpot or payout shall not be
included in the total of all sums paid out as winnings
to patrons for purposes of determining revenue under
this paragraph. The Department of the Treasury shall
establish an account for each eligible municipality and
county and shall ensure that the amounts generated
from the racetrack shall only be distributed to the
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municipality in which the majority of the racetrack is
located and county in which the racetrack is located
with 0.75 percent paid to the municipality and 0.5 per-
cent paid to the county, except that amounts generated
from the Meadowlands racetrack shall be paid into the
intermunicipal account, established pursuant to sec-
tion 53 of P.L.2015, c. 19 (C.5:10A-53), and used to pay
Meadowlands adjustment payments to municipalities
in the Meadowlands district.

A percentage of the fee paid for a license to operate
a sports pool shall be deposited into the State General
Fund for appropriation by the Legislature to the De-
partment of Health to provide funds for evidence-
based prevention, education, and treatment programs
for compulsive gambling that meet the criteria devel-
oped pursuant to section 2 of P.1..1993, c. 229 (C.26:2-
169), such as those provided by the Council on Com-
pulsive Gambling of New Jersey, and including the de-
velopment and implementation of programs that iden-
tify and assist problem gamblers. The percentage shall
be determined by the division.
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Code of Federal Regulations
Title 17. Commodity and Securities Exchanges
Chapter I. Commodity Futures Trading Commission
Part 40. Provisions Common to Registered Entities
§ 40.11 Review of event contracts based upon
certain excluded commodities.
Effective: September 26, 2011

Currentness

17 C.F.R. § 40.11

(a) Prohibition. A registered entity shall not list for
trading or accept for clearing on or through the regis-
tered entity any of the following:

(1) An agreement, contract, transaction, or swap
based upon an excluded commodity, as defined in
Section 1a(19)(iv) of the Act, that involves, relates to,
or references terrorism, assassination, war, gaming,
or an activity that is unlawful under any State or
Federal law; or

(2) An agreement, contract, transaction, or swap
based upon an excluded commodity, as defined in
Section 1a(19)@iv) of the Act, which involves, relates
to, or references an activity that is similar to an ac-
tivity enumerated in § 40.11(a)(1) of this part, and
that the Commission determines, by rule or regula-
tion, to be contrary to the public interest.

(b) [Reserved]

(c) 90-day review and approval of certain event con-
tracts. The Commission may determine, based upon a
review of the terms or conditions of a submission un-
der § 40.2 or § 40.3, that an agreement, contract, trans-
action, or swap based on an excluded commodity, as de-
fined in Section 1a(19)(iv) of the Act, which may in-
volve, relate to, or reference an activity enumerated in
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§ 40.11(a)(1) or § 40.11(a)(2), be subject to a 90—day re-
view. The 90—day review shall commence from the date
the Commission notifies the registered entity of a po-
tential violation of § 40.11(a).

(1) The Commission shall request that a registered
entity suspend the listing or trading of any agree-
ment, contract, transaction, or swap based on
an excluded commodity, as defined in Section
1a(19)(iv) of the Act, which may involve, relate to, or
reference an activity enumerated in § 40.11(a)(1) or
§ 40.11(a)(2), during the Commission’s 90-day re-
view period. The Commission shall post on the Web
site a notification of the intent to carry out a 90-day
review.

(2) Final determination. The Commission shall issue
an order approving or disapproving an agreement,
contract, transaction, or swap that is subject to a 90—
day review under § 40.11(c) not later than 90 days
subsequent to the date that the Commission com-
mences review, or if applicable, at the conclusion of
such extended period agreed to or requested by the
registered entity.
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New Jersey Administrative Code

Title 13. Law and Public Safety
Chapter 69N. Sports Pool and Online Sports Pool

Wagering at Casinos and Racetracks
Subchapter 1. Casino Sports Wagering Licenses;
Casino and Race Track Sports Wagering Operations
13:69N-1.2 General requirements for sports
pools and online sports pools
Effective: July 1, 2024

Currentness
N.J.A.C. 13:69N-1.2

(a) A racetrack authorized to conduct a sports pool or
online sports pool shall comply with all applicable re-
quirements of:

1. N.J.A.C. 13:69D-1.1, 1.8, 1.10, 1.11, 1.14, 1.15,
2.1,2.2,2.3,2.4,2.5, and 3.1;

2. N.J.A.C. 13:69E-1.280 and 1.28R;

3. N.J.A.C. 13:69J-1.1, 1.2, 1.2B, 1.3B, 1.14, and
1.14B;

4. N.J.A.C. 13:69L-1.1 and 1.4 through 1.8; and
5.N.J.A.C. 13:690-1.2, 1.3, 1.4, 1.7, and 1.9.

(b) No casino or racetrack licensee shall operate or ac-
cept wagers from either a sports pool or online sports
pool, unless the licensee has commenced operation in
a sports wagering lounge, except that:

1. Online sports wagering may commence for a pe-
riod not to exceed nine months upon the approval of
the Director if the lounge is under construction; and

2. Casino and racetrack sports wagering may com-
mence upon the approval of the Director in a tempo-
rary sports pool facility for a period not to exceed
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nine months if the lounge is under construction. The
Director may extend the use of the temporary facil-
ity for good cause.

(c) An internet gaming affiliate may commence online
sports wagering if an associated casino has com-
menced operation in a sports wagering lounge, except
that online sports wagering may commence in a tem-
porary sports pool facility for a period not to exceed
nine months upon the approval of the Director if the
lounge is under construction.

(d) A casino licensee, racetrack, or online sports wa-
gering operator offering a sports pool or online sports
pool shall maintain a cash reserve of an amount nec-
essary to ensure the ability to cover both the outstand-
ing unpaid winning sport pool wagers and the out-
standing sport pool wagers where the outcome has not
been determined. On a monthly basis, an attestation
with an accounting of the required cash reserve shall
be submitted to the Division.

(e) Each sports pool operator shall, prior to commenc-
ing operations, and annually thereafter, perform a sys-
tem integrity and security assessment conducted by
an independent professional selected by the licensee.
The party performing the assessment and the scope of
the assessment shall be approved by the Division. The
independent professional’s report on the assessment
shall be submitted to the Division and shall include:

1. Scope of review;

2. Name and company affiliation of the individual(s)
who conducted the assessment;

3. Date of the assessment;
4. Findings;

5. Recommended corrective action, if applicable; and
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6. The operator’s response to the findings and rec-
ommended corrective action.

(f) A sports pool operator shall investigate each patron
complaint and provide a response to the patron within
five calendar days. For complaints that cannot be re-
solved to the satisfaction of the patron and which are
related to patron accounts, settlement of wagers,
and/or illegal activity, a copy of the complaint and li-
censee’s response, including all relevant documenta-
tion, shall be provided to the Division or New Jersey
Racing Commission, as applicable.

(g) An online sports pool operator shall only accept wa-
gers from patrons that have been affirmatively located
as being physically present in the State of New Jersey
at the time of their wager.
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New Jersey Administrative Code
Title 13. Law and Public Safety
Chapter 690. Internet and Mobile Gaming
Subchapter 1. General Provisions
13:690-1.2 General requirements for Internet
and mobile gaming
Effective: January 16, 2018

Currentness
N.J.A.C. 13:690-1.2

(a) Internet or mobile gaming shall only be engaged in
by patrons who have established an Internet or mobile
gaming account.

(b) The message “If you or someone you know
has a gambling problem and wants help, call 1-800-
Gambler” shall be displayed prominently within the
Internet or mobile gaming log on screen and a com-
mand to display this message on the log off screen
shall be transmitted whenever the system detects a log
off.

(c) When a patron logs on to an Internet or mobile
gaming system, the system shall display the date and
time of the patron’s previous log on.

(d) If a patron has suspended his or her account, a ca-
sino licensee shall not send gaming-related electronic
mail to such patron while the account is suspended.

(e) The Internet or mobile gaming system shall employ
a mechanism to detect the physical location of a patron
upon logging into the gaming system and as frequently
as specified in the Internet gaming permit holder’s ap-
proved submission. If the system detects that the
physical location of the patron is in an area unauthor-
ized for Internet or mobile gaming, the system shall
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not accept wagers until such time that the patron is in
an authorized location as follows:

1. Mobile gaming shall only occur within the prop-
erty boundaries of an approved casino hotel facility.
For purposes of this chapter, the approved casino
hotel facility shall include any area located within
the property boundaries of the casino hotel facility,
including any recreation area or swimming pool,
where mobile gaming devices may be used by pa-
trons, but excluding parking garages or parking ar-
eas. A mobile gaming system shall disable all gam-
ing activity on a client terminal whenever it is re-
moved from the property boundaries; and

2. Internet gaming shall only occur within the State
of New Jersey, unless the conduct of such gaming is
not inconsistent with Federal law, law of the juris-
diction, including any foreign nation, in which the
participating patron is located, or such gaming ac-
tivity is conducted pursuant to a reciprocal agree-
ment to which this State is a party that is not incon-
sistent with Federal law.

(f) A client terminal used for Internet or mobile gam-
ing shall not contain patron account information or
game logic that determines the outcome of any game.

(g) Client terminal software used for Internet or mo-
bile gaming shall not contain unauthorized data col-
lection, file extraction, malware, or any other feature
that compromises the integrity of the client terminal
or the data contained therein.

(h) Software utilized for Internet or mobile gaming
shall either:

1. Continuously display the current time in the time
zone where the game server is physically located
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and the time elapsed while in the current patron
session; or

2. Cause a pop-up notification, at least every half-
hour, to be prominently displayed on the client ter-
minal advising the patron of the current time and
the amount of time elapsed since his or her log on.

(1) A casino licensee offering Internet wagering shall
have an Internet gaming manager responsible for the
operation and integrity of Internet gaming and re-
viewing all reports of suspicious behavior. A casino li-
censee offering mobile wagering shall have a mobile
gaming manager responsible for ensuring the opera-
tion and integrity of mobile gaming and reviewing all
reports of suspicious behavior. The Internet or mobile
gaming manager shall be a key employee, however
nothing shall preclude a casino licensee from having
one key employee perform the functions of both the In-
ternet and mobile gaming managers. The Internet and
mobile gaming manager(s) shall immediately notify
the Division upon detecting any person participating
in Internet or mobile wagering who is:

1. Engaging in or attempting to engage in, or who is
reasonably suspected of cheating, theft, embezzle-
ment, collusion, money laundering, or any other il-
legal activities, including those activities prohibited
in Article 9 of the Act;

2. Required to be excluded pursuant to N.J.S.A.
5:12-71, 5:12-71.2, or any person who is prohibited
from entering a casino or a casino simulcasting fa-
cility pursuant to N.J.S.A. 5:12-119(a); or

3. Prohibited by the casino licensee from Internet
wagering.
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() A licensee shall file with the Division, internal con-
trols for all aspects of Internet and mobile gaming op-
erations prior to implementation and any time a
change is made thereafter. The internal controls shall
include detailed procedures for system security, oper-
ations, accounting, and reporting of problem gamblers.

(k) A casino licensee offering Internet or mobile gam-
ing shall describe in its internal controls the method
for securely issuing, modifying, and resetting a pa-
tron’s account password, Personal Identification Num-
ber (PIN), or other approved security feature, where
applicable. Any method shall include notification to
the patron following any modification via electronic or
regular mail, text message, or other manner approved
by the Division. Such method shall include at a mini-
mum:

1. Proof of identity, if in person;

2. The correct response to two or more challenge
questions; or

3. Strong authentication.

(1) All terms and conditions for Internet or mobile gam-
ing shall be included as an appendix to the internal
controls of the licensee addressing all aspects of the
operation, including the following:

1. Name of the party or parties with whom the pa-
tron is entering into a contractual relationship, in-
cluding any licensee;

2. Patron’s consent to have the licensee confirm the
patron’s age and identity;

3. Rules and obligations applicable to the patron
other than rules of the game including, but not lim-
ited to:
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1. Prohibition from allowing any other person to
access or use his or her Internet or mobile gaming
account;

ii. Prohibition from engaging in Internet or mobile
wagering activity, unless they are physically pre-
sent in New Jersey;

1ii. Consent to the monitoring and recording by the
operator and/or the Division of any wagering com-
munications and geographic location information;

iv. Consent to the jurisdiction of the State of New
Jersey to resolve any disputes arising out of Inter-
net or mobile gaming; and

v. Prohibition against utilizing automated comp-
uterized software or other equivalent mechanism,
such as a “bot,” to engage in play.

4. Full explanation of all fees and charges imposed
upon a patron related to gaming transactions;

5. Availability of account statements detailing pa-
tron account activity;

6. Privacy policies, including information access;

7. Legal age policy, including a statement that it is
a criminal offense to allow a person who is under the
age of 21 to participate in Internet or mobile wager-
ing;

8. Full explanation of all rules applicable to dormant
Internet gaming accounts;

9. Patron’s right to set responsible gaming limits
and to self-exclude;

10. Patron’s right to suspend his or her account for
a period of no less than 72 hours;
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11. Actions that will be taken in the event a patron
becomes disconnected from the Internet or mobile
gaming system during game play;

12. Notice that a malfunction voids all pays;

13. Estimated time period for withdrawal of funds
from Internet or mobile account; and

14. Information to be displayed on a patron protec-
tion page. The patron protection page shall be acces-
sible to a patron during a patron session. The patron
protection page shall contain, at a minimum, the fol-
lowing:

i. Method for changing or retrieving a password or
other approved access security feature and the
ability to choose “strong authentication” log in
protection;

ii. Method for filing a complaint with the licensee;

iii. Method for filing with the Division an unre-
solved complaint after all reasonable means to re-
solve the complaint with the licensee have been
exhausted utilizing the Internet Dispute Form on
the Division’s website;

iv. Method for obtaining a copy of the terms and
conditions agreed to when establishing an Inter-
net or mobile gaming account;

v. Method for the patron to obtain account and
game history from the licensee;

vi. Notification that underage gambling is a crim-
inal offense and that anyone who facilitates some-
one under the age of 21 to gamble has committed
a criminal offense and shall be prohibited from In-
ternet gaming;
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vii. Notification that the patron is responsible to
configure his or her client terminal’s auto-lock fea-
ture to protect the client terminal from unauthor-
ized use;

viii. Notification that a patron is prohibited from
allowing any other person to access or use his or
her Internet or mobile gaming account;

ix. Notification of Federal prohibitions and restri-
ctions regarding Internet gaming, specifically,
any limitations upon Internet gaming as set forth
in 18 U.S.C. §§ 1084 et seq. (The Wire Act) and 31
U.S.C. §§ 3163 through 3167 (UIEGA). The notice
shall explicitly state that it is a Federal offense for
persons physically located outside of New Jersey
to engage in Internet wagering through a New
Jersey casino, unless explicitly authorized by the
Division ; and

x. Notification that for mobile gaming if the mobile
device is removed from the property boundaries of
the casino hotel facility the connection will be ter-
minated.

(m) Whenever the terms and conditions that apply to
Internet or mobile gaming are changed, the licensee
shall require a patron to acknowledge acceptance of
such change. Unless otherwise authorized by the Divi-
sion, the patron’s acknowledgement shall be date and
time stamped by the Internet or mobile gaming sys-
tem, as applicable.

(n) A casino operator’s gaming equipment used to con-
duct Internet or mobile gaming shall be located, with
the prior approval of the Division, as set forth below:

1. Primary gaming equipment shall be located:
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1. In a restricted area on the premises of the casino
hotel within the territorial limits of Atlantic City,
New Jersey; or

ii. In another facility owned or leased by the ca-
sino licensee that is secure, inaccessible to the
public, and specifically designed to house that
equipment, and where the equipment shall be un-
der the complete control of the casino licensee or
its Internet gaming affiliate, within the territorial
limits of Atlantic City, New Jersey. For the pur-
poses of this subsection, a secure facility within
Atlantic City that is owned or leased by the casino
licensee to house Internet gaming equipment
shall be considered to be part of the casino hotel
facility notwithstanding that the facility may not
be contiguous with the premises of the casino ho-
tel.

2. Backup gaming equipment used to conduct Inter-
net or mobile gaming may also be located:

1. Subject to Division approval, in a restricted area
on the premises of a casino hotel facility within
the territorial limits of Atlantic City to conduct In-
ternet gaming for a time period not to exceed 60
days unless otherwise authorized by the Division;
or

ii. In another facility owned or leased by the ca-
sino licensee that is secure, inaccessible to the
public, and specifically designed to house that
equipment, and where the equipment shall be un-
der the complete control of the casino licensee or
its Internet gaming affiliate, within the territorial
limits of Atlantic City, New Jersey. For the pur-
poses of this subsection, a secure facility within
Atlantic City that is owned or leased by the casino
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licensee to house Internet gaming equipment
shall be considered to be part of the casino hotel
facility notwithstanding that the facility may not
be contiguous with the premises of the casino ho-
tel.

3. Backup gaming equipment that is not used to con-
duct Internet or mobile gaming but which is used
only to restore data to primary Internet gaming
equipment may be located within the State of New
Jersey.

(o) Internet or mobile gaming systems shall require a
patron after 15 minutes of user inactivity, as meas-
ured by the Internet or mobile gaming system, to re-
enter his or her username and password.

(p) A casino licensee offering Internet or mobile gam-
ing shall comply with all Federal requirements includ-
ing, but not limited to, suspicious activity reporting
and W2-G reporting.

(q) Each casino licensee offering Internet gaming shall
perform an annual system integrity and security as-
sessment conducted by an independent professional
selected by the licensee, subject to the approval of the
Division. The independent professional’s report on the
assessment shall be submitted to the Division annu-
ally and shall include:

1. Scope of review;

2. Name and company affiliation of the individual(s)
who conducted the assessment;

3. Date of the assessment;
4. Findings;

5. Recommended corrective action, if applicable; and
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6. Casino licensee’s response to the findings and rec-
ommended corrective action.

(r) A casino licensee shall investigate each patron com-
plaint related to Internet gaming and provide a re-
sponse to the patron within five calendar days. For
complaints that cannot be resolved to the satisfaction
of the patron, related to patron accounts, game out-
comes, and/or illegal activity, a copy of the complaint
and licensee’s response including all relevant docu-
mentation shall be provided to the Division. All other
complaints and responses related to Internet gaming
(for example, password problems, online chat disputes
and technical matters) shall be provided biweekly or
with such frequency approved by the Division.

(s) An Internet or mobile gaming system may offer
games that do not require a wager or payment from a
patron’s Internet gaming account to patrons who have
not exceeded any daily time-based limit, provided that
the games comply with the following requirements:

1. Any game substantially similar to a game ap-
proved by the Division shall utilize a payout per-
centage equal to or less than the lowest payout per-
centage of the approved game;

2. Any game not substantially similar to a game ap-
proved by the Division shall prominently display the
following prior to the start of the game and during
game play:

1. The game is offered for entertainment purposes
only;

ii. The game is not approved by the Division; and

iii. The game outcomes may not be representative
of those for a Division-approved game; and
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3. Games traditionally played on social networks
that may require a payment for certain game fea-
tures (social games) may be fundable or accessible
from a patron’s Internet gaming account provided
that the operator provides a clear and conspicuous
notice on the initial screen of any social game and in
its terms and conditions that such social games are
not regulated by the Division.

(t) An Internet or mobile gaming system shall not in-
duce a patron to continue placing wagers when play is
in session, when the patron attempts to end a session,
or when the patron wins or loses a bet.

(u) An Internet or mobile gaming system shall allow
patrons to access a player protection page at all times
while logged into their Internet or mobile gaming ac-
count. The player protection page shall include all fea-
tures listed in (1)14 above.

(v) Employees of an Internet gaming operator who per-
form activities such as Internet casino accounting, pa-
tron identification and verification, problem gaming
detection, anti-money laundering detection, fraud pre-
vention, or other similar functions and that require ac-
cess to confidential patron account information shall
be physically present in New Jersey absent a showing
of compelling need by the Internet gaming operator
that the employee should be located elsewhere. Such
need shall be documented by filing a written notice to
the Division detailing the employee’s location, job
function, and information access rights.

(w) Internet gaming operators and related vendors
shall be prohibited from retaining patron account in-
formation without the expressed written consent of
the Internet gaming permit holder.
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(x) All Internet gaming operators with employees who
have direct contact with patrons via phone, e-mail,
electronic chat, or other means, shall implement train-
ing for those employees, at the start of their employ-
ment and at regular intervals thereafter, addressing
areas set forth in (y)1 through 3 below. If the training
requirement under this subsection follows the stand-
ards set forth by the Council on Compulsive Gambling
of New Jersey it shall be deemed sufficient.

1. Recognizing the nature and symptoms of problem
gambling behavior and how to assist players in ob-
taining information regarding help for a gambling
problem and self-exclusion programs;

2. Responding to patrons who may disclose that they
have a gambling problem; and

3. Responding to reports from third parties, such as
family members, about patrons who may have a
gambling problem.

(y) Internet gaming operators shall promptly notify all
affected Internet gaming managers of any issues im-
pacting the integrity of Internet gaming operations.

(z) Each Internet gaming site shall display a responsi-
ble gaming logo in a manner approved by the Division
to direct a patron to the site’s responsible gaming
page. The responsible gaming page shall be accessible
to a patron during a patron session and shall contain,
at a minimum, the following:

1. A prominent message, which states “If you or
someone you know has a gambling problem and
wants help, call 1-800-Gambler”;

2. A direct link to the Council on Compulsive Gam-
bling New Jersey, Inc., and one other organization
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based in the United States dedicated to helping peo-
ple with potential gambling problems;

3. A clear statement of the Internet gaming opera-
tor’s policy and commitment to responsible gaming;

4. Information regarding the subjects in (z)4i
through iv below, or a direct link to information re-
garding the following subjects, if available, from an
organization based in the United States dedicated to
helping people with potential gambling problems:

i. Practical tips to stay within safe limits;
ii. Myths associated with gambling;

iii. Information regarding the risks associated
with gambling; and

iv. The potential signs of a gambling problem; and

5. Rules governing self-imposed responsible gaming
limits and the ability for the patron to establish
those limits.

(aa) Internet gaming operators shall employ personnel
responsible for the duties of an IT department as de-
tailed by N.J.A.C. 13:69D-1.11(b)3 and 2.
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APPENDIX D

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Case No.: 25-cv-2152

KALSHIEX LLC,
Plaintiff,

VS.

MARY JO FLAHERTY, in her official capacity as
Interim Director of the New Jersey Division of
Gaming Enforcement; NEW JERSEY DIVISION OF

GAMING ENFORCEMENT; JAMES T. PLOUSIS, in his
official capacity as Chairman of the New Jersey
Casino Control Commission; ALISA COOPER, in her
official capacity as Vice Chair of the New Jersey
Casino Control Commission; JOYCE MOLLINEAUX, in
her official capacity as Commissioner of the New
Jersey Casino Control Commission; NEW JERSEY
CASINO CONTROL COMMISSION; and MATTHEW J.
PLATKIN, in his official capacity as Attorney
General of New Jersey,

Defendants.

COMPLAINT FOR PERMANENT INJUNCTION
AND DECLARATORY RELIEF

INTRODUCTION

1. This action challenges the state of New
Jersey’s intrusion into the federal government’s
“exclusive” authority to regulate futures derivatives



262a

trading on exchanges overseen by the Commodity
Futures Trading Commission (“CFTC”). 7 U.S.C.
§ 2(a)(1)(A). The New dJersey Division of Gaming
Enforcement is seeking to prevent Plaintiff KalshiEX
LLC (“Kalshi”) from offering certain event contracts
for trading on its federally regulated exchange. New
Jersey’s attempt to regulate Kalshi intrudes upon the
federal regulatory framework that Congress est-
ablished for regulating futures derivatives on desig-
nated exchanges. New dJersey law is both field-
preempted and conflict-preempted. This Court should
therefore issue both a preliminary and a permanent
injunction, as well as declaratory relief to that effect.

2. Commodity futures regulation has long been
under the exclusive purview of the federal govern-
ment. In 1936, Congress passed the Commodity
Exchange Act (“CEA”), which enacted a federal regu-
latory framework for derivatives. In 1974, Congress
established a federal agency called the CFTC to
oversee it.

3. The text, purposes, and statutory history of the
CEA leave no question that Congress sought to
preempt state regulation of futures derivatives on
exchanges overseen by the CFTC. The text of the
statute gives the CFTC “exclusive jurisdiction” over
federally regulated exchanges. 7 U.S.C. § 2(a)(1)(A).
During the CEA’s drafting process, Congress deleted
a provision that would have granted states con-
current jurisdiction over futures derivatives. See 120
Cong. Rec. 30,464 (Sept. 9, 1974) (statements of Sens.
Curtis and Talmadge). One of Congress’s avowed
goals in creating the CFTC was to avoid the “chaos”
that would result from subjecting exchanges to a
patchwork of 51 different—and potentially con-
flicting—state laws. Commodity Futures Trading
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Commission Act: Hearings Before the Senate
Committee on Agriculture & Forestry, 93d Cong., 2d
Sess. 685 (1974) (hereinafter “Senate Hearings”)
(statement of Sen. Clark). And the statute gives the
CFTC comprehensive authority over regulated
exchanges, including the authority to approve or
reject event contracts as against the public interest.

4. For that reason, courts have easily found state
laws preempted in similar contexts. See, e.g., Am.
Agric. Movement, Inc. v. Bd. of Trade of City of
Chicago, 977 F.2d 1147, 1156 (7th Cir. 1992),
abrogated on other grounds by Time Warner Cable v.
Doyle, 66 F.3d 867 (7th Cir. 1995). The CFTC itself
agrees. It informed the U.S. Court of Appeals for the
D.C. Circuit just a few months ago that, “due to
federal preemption, event contracts never violate state
law when they are traded on a [designated contract
market]” like Kalshi. CFTC Brief at *27, KalshiEx
LLC v. CFTC, 2024 WL 4512583 (D.C. Cir. Oct. 16,
2024) (emphasis added).

5. Two New Jersey agencies—the New Jersey
Division of Gaming Enforcement and the New Jersey
Casino Control Commission—are threatening to in-
trude on the comprehensive federal scheme for regu-
lating designated exchanges. Kalshi is a federally-
designated and approved derivatives exchange,
subject to the CFTC’s exclusive jurisdiction. It offers
consumers the chance to invest in many types of
event contracts, including, as relevant here, sports-
outcome contracts. These contracts are subject to
extensive oversight by the CFTC, and—critically—
they are lawful under federal law. Two months ago,
the CFTC allowed Kalshi’s sports-outcome contracts
to take effect without review.
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6. Even though Kalshi’s contracts are lawful
under the federal law that exclusively governs them,
Defendants are threatening to shut down these
contracts in New Jersey immediately. Defendants’
actions would subject Kalshi to the patchwork of
state regulation that Congress created the CFTC to
prevent and would interfere with the CFTC’s
exclusive authority to regulate futures derivatives
contracts in the exchanges it oversees. For that
reason, Defendants’ actions are preempted under the
Supremacy Clause of the U.S. Constitution—both
because Congress has occupied the entire field of
regulating futures derivatives on CFTC-approved
exchanges, and because Defendants’ acts would
squarely conflict with federal policy.

7. Kalshi is entitled to declaratory and injunctive
relief to prevent New dJersey authorities from
enforcing their preempted state laws against Kalshi.

8. The New Jersey authorities’ actions threaten
immediate and irreparable harm, not just to Kalshi
but to its customers. Shutting down its event
contracts in New Jersey would threaten Kalshi’s
viability and require devising complex technological
solutions whose feasibility is entirely untested and
unclear. Defendants’ acts would also impair Kalshi’s
existing contracts with consumers, subject Kalshi’s
users to uncertainty and loss, and undermine
confidence in the integrity of Kalshi’s platform. For
that reason, concurrently with the filing of this
complaint, Kalshi seeks an emergency temporary
restraining order and preliminary injunction to avoid
immediate and irreparable harm that would result
from Defendants’ unlawful acts.
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JURISDICTION AND VENUE

9. This Court has jurisdiction over this action
pursuant to 28 U.S.C. § 1331 because the action
arises under the Supremacy Clause of the United
States Constitution. The federal question presented
is whether New Jersey gambling laws are preempted
by the Commodity Exchange Act, 7 U.S.C. §§ 1 et
seq., as applied to Kalshi’s event contracts.

10. The Eleventh Amendment imposes no bar to
this Court’s jurisdiction in this suit for prospective
declaratory and injunctive relief against state
officials. The Eleventh Amendment does not bar
“suits against individual state officers for prospective
injunctive and declaratory relief to end an ongoing
violation of federal law.” Pennsylvania Fed'n of
Sportsmen’s Clubs, Inc. v. Hess, 297 F.3d 310, 323 (3d
Cir. 2002).

11. Venue is proper under 28 U.S.C. §§ 1391(b)(1)
and 1391(b)(2). The Individual Defendants perform
their duties and thus reside in this District. The New
Jersey Division of Gaming Enforcement and New
Jersey Casino Control Commission are entities
subject to this Court’s personal jurisdiction and thus
reside in this District. A substantial part of the
events giving rise to the claim occurred in this
District.

PARTIES

12. Plaintiff Kalshi is a financial services company
with its principal place of business in New York.
Kalshi operates a derivatives exchange and
prediction market where users can buy and sell
financial products known as event contracts. Its
exchange market is federally regulated by the
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Commodity Futures Trading Commission pursuant
to the Commodity Exchange Act, 7 U.S.C. §§ 1, et seq.

13. Defendant Mary Jo Flaherty is sued in her
official capacity as the Interim Director of the New
Jersey Division of Gaming Enforcement.

14. Defendant New dJersey Division of Gaming
Enforcement is sued as the independent state agency
within the Attorney General’s office that, among
other things, (1) promulgates rules and regulations
for the licensing and operation of gaming in the state
of New Jersey, (2) enforces state laws and regulations
governing gaming in the state, and (3) monitors day-
to-day casino operations to ensure regulatory
compliance and investigate potential violations.

15. James T. Plousis is sued in his official capacity
as Chairman of the New dJersey Casino Control
Commission.

16. Alisa Cooper is sued in her official capacity as
Vice Chair of the New dJersey Casino Control
Commission.

17. Joyce Mollineux is sued in her official capacity
as Commissioner of the New Jersey Casino Control
Commission.

18. The New Jersey Casino Control Commission is
sued as the independent state agency that licenses
New Jersey casinos and their key employees. As a
quasi-judicial panel, the Commission entertains
hearings on contested licensing matters and appeals
from decisions of the New Jersey Division of Gaming
Enforcement.

19. Defendant Matthew J. Platkin is sued in his
official capacity as Attorney General of New Jersey.
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FACTUAL ALLEGATIONS

A. An Event Contract—Like Other Derivatives
—Is A Recognized Financial Tool To
Mitigate Risk.

20. Derivatives contracts are financial tools used
to mitigate risk. Event contracts are a quintessential
example of a derivatives contract—they are a type of
option. This form of derivatives contract identifies a
future event with several possible outcomes, a pay-
ment schedule for the outcomes, and an expiration
date. Most commonly, event contracts involve a bin-
ary question: Every “yes” position has an equal and
opposite “no” position. For example, a derivatives
contract might center around whether an earthquake
will take place in Los Angeles County before
December 31, 2025. A purchaser may trade on either
the “yes” or the “no” position on the Los Angeles
earthquake contract. If an earthquake does take
place in Los Angeles County before the end of the
calendar year, then the “yes” positions would be paid
out.

21. Event contracts are traded on an exchange.
Traders exchange positions with other traders in the
marketplace. Importantly, event contracts do not
reflect a “bet” against the “house.”

22. The value of an event contract is determined
by market forces. An event contract’s price will
fluctuate between the time of its creation and the
expiration date in accordance with changing market
perceptions about the likelihood of the event’s
occurrence. During that period, individuals can buy
and sell the contract at its fluctuating prices. The
ultimate value of an event contract is determined at
its expiration date. If the underlying event occurs,
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the holder of the “yes” position is entitled to its full
value. But if the underlying event does not occur, the
holder of the “no” position gets the payment.

23. Traders price event contracts by reference to
available information at any given time. If new
information comes to light portending an increase in
the likelihood of the event’s occurrence, then the
event contract’s price will increase. The market
prices of event contracts thus reflect probabilistic
beliefs about whether the underlying event will
occur. Returning to the earthquake example, a “yes”
contract that trades at 30 cents reflects that the
market believes that there is a 30% chance of an
earthquake this year. The 30% figure can be
informed by datapoints the market deems significant,
such as the time since the last earthquake in the area
and the frequency of fault line tremors in preceding
months surrounding Los Angeles County.

24. Event contracts are a valuable means to hedge
risk against event-driven volatility. Event contracts
reflect real-time risk assessment and thus provide a
nuanced and finely tuned opportunity for traders to
mitigate their exposure on real-world events in an
uncertain market. There is no other financial instru-
ment with the unique capability to capture the risks
of an event with economic consequences. A property
owner in Los Angeles County might purchase an
earthquake event contract because the payoff would
offset economic losses in the event an earthquake
occurs.

25. Event contracts should not be mistaken for
insurance. While insurance covers property losses,
event contracts can cover a wider range of possible
economic fallout like temporary shelter, a decline in
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rental income, or short-term cost increases for basic
needs due to shortages generated by an earthquake.

26. Event contracts are also valuable means of
communicating information to the general public
because contract prices reflect prevailing market
opinions and conditions. Prediction markets thus
serve as sensitive information-gathering tools that
can provide insights for stakeholders—including
businesses, individuals, governments, and educati-
onal institutions. The data generated through pred-
iction markets can also help to set rates and prices
for assets whose value depends on the occurrence or
non-occurrence of the underlying event.

B. Congress Delegated The Power To Regulate
Event Contracts That Are Offered By A
Regulated Exchange To The Commodity
Futures Trading Commission.

27. Futures contracts have long been regulated by
the federal government. In 1936, Congress passed the
CEA which provides for federal regulation of all
commodities and futures trading activities and
requires that all futures and commodity options are
traded on organized, regulated exchanges.

28. In 1974, Congress established the CFTC as the
federal agency empowered to oversee and regulate
exchanges under the CEA. Proponents of the 1974
Act were concerned that the “states . . . might step in
to regulate the futures markets themselves” which
would lead to the undesired outcome that national
futures exchanges might be subject to “conflicting
regulatory demands.” Am. Agric. Movement, 977 F.2d
at 1156. One Senator remarked that “different State
laws would just lead to total chaos.” Senate Hearings,
93d Cong., 2d Sess. 685 (1974) (statement of Sen.
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Clark). As a solution, the House Committee on
Agriculture put “all exchanges and all persons in the
industry under the same set of rules and regulations
for the protection of all concerned.” H.R. Rep. No. 93-
975, at 79 (1974). The Senate reaffirmed the CFTC’s
exclusive power by deleting a provision of the CEA
that would have preserved the states’ authority over
futures trading. See 120 Cong. Rec. 30,464 (Sept. 9,
1974) (statements of Sens. Curtis and Talmadge).

29. To offer derivatives for public trading, an
entity must seek and receive the CFTC’s designation
as a contract market. 7 U.S.C. §§ 2(e), 7(a); 17 C.F.R.
§ 38.3(a). An entity must first submit an application
to the CFTC detailing how the entity complies with
the core principles of the CEA. 17 C.F.R. § 38.3(a)(2).
Among other things, the proposed contract market
must show that it can and will (1) comply with all
CFTC requirements imposed by rule or regulation,
(2) establish, monitor and enforce compliance with
the rules, (3) list only contracts that are not readily
susceptible to manipulation, (4) have the capacity
and responsibility to prevent manipulation, price
distortion, and disruptions through market sur-
veillance, compliance, and enforcement, and (5) adopt
position limitations for each contract to reduce
the threat of market manipulation. 17 C.F.R.
§§ 38.100, 38.150, 38.200, 38.250, 38.300. Proposed
exchanges must provide detailed information
demonstrating their capacity to abide by the CEA. 17
C.F.R. § 38.3(a)2). The CFTC then reviews the
application and renders a decision on the purported
market’s designation within 180 days of submission.
17 C.F.R. § 38.3(a)(2).

30. Once the CFTC designates an entity as a
contract market, the CEA gives the CFTC “exclusive
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jurisdiction” over the derivatives that are traded on
those regulated markets. 7 U.S.C. § 2(a)(1)(A). Those
derivatives include “accounts, agreements (including
any transaction which is of the character of, or is
commonly known to the trade as, an ‘option’, ‘priv-
ilege’, ‘indemnity’, ‘bid’, ‘offer’, ‘put’, ‘call’, ‘advance
guaranty’, or ‘decline guaranty’), and transactions
involving swaps or contracts of sale of a commodity
for future delivery.” Id. This exclusive jurisdiction
extends to “event contracts.” See id. § 1a(47)(A)31),
(iv), (vi).

31. Once an exchange is designated as a CEA-
compliant contract market, the market is subject to
an extensive framework for CFTC oversight. Part 38
of Title 17, Chapter 1 of the U.S. Code compre-
hensively regulates designated contract markets,
ensuring that these markets continue to comply with
the CEA. Exchanges must meet detailed require-
ments to maintain good standing as designated con-
tract markets. 17 C.F.R. pt. 38. Among other things,
designated contract markets must abide by record-
keeping requirements that specify the form, manner,
and duration of retention. 17 C.F.R. §§ 38.950, 1.31.
Designated contract markets must meet reporting
obligations like furnishing daily reports of market
data on futures and swaps to the CFTC. 17 C.F.R.
§ 38.450, pt. 16. Specific liquidity standards, disci-
plinary procedures, dispute resolution mechanisms,
board of directors requirements, auditing demands,
and more are also detailed in Part 38. A designated
contract market must comply with all these req-
uirements to comply with the CEA and remain in
good standing before the CFTC. 7 U.S.C. § 7(d); 17
C.F.R. pt. 38.
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32. As long as the designated contract market
abides by the requirements set forth in the CEA, it
may list contracts on its exchange without pre-
approval from the CFTC. Instead, the exchange may
self-certify that the contract complies with applicable
law by filing a “written certification” with the CFTC
at the time of listing. 7 U.S.C. § 7a-2(c)(1); 17 C.F.R.
§ 40.2(a). Within 10 days, the CFTC reviews the
reports and may initiate review of any contract under
its purview. See 7 U.S.C. § 7a-2(c)(2); 17 C.F.R.
§ 40.11(c). If the CFTC does not take action within
the ten-day probationary period, the contract auto-
matically becomes “effective.” See 7 U.S.C. § 7a-
2(c)(2).

33. Alternatively, exchanges may submit contracts
to the CFTC for approval prior to listing. 7 U.S.C.
§ 7a-2(c)(4)(A); 17 C.F.R. §§ 40.3(a), 40.11(c). The
CFTC “shall approve a new contract” unless the
CFTC finds that it would violate the CEA. 7 U.S.C.
§ 7a-2(c)(5)(B).

34. The CEA’s enforcement process rounds out the
comprehensive federal framework that regulates
futures derivatives sold on designated contract mark-
ets. The CEA gives the CFTC discretion as to how to
police and enforce violations of the CEA for desig-
nated contract markets. The CFTC includes an
Enforcement Division, which may initiate investi-
gations and, with the approval of a majority of the
CFTC, pursue enforcement actions in federal court or
administrative proceedings. If the Division concludes
that there has been a violation of the CEA, it may
recommend to the Commission that it seek a wide
range of enforcement measures including civil mon-
etary penalties, restitution, disgorgement, the sus-
pension, denial, revocation, or restriction of regis-
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tration and trading privileges, and injunctions or
cease-and-desist orders. See CFTC Division of
Enforcement, Enforcement Manual (2020), at § 3.3. If
the Division suspects that an entity has engaged in
criminal violations, the Division may also refer the
matter to the Department of Justice or the app-
ropriate state authority for prosecution. Id.

35. The CFTC regulates derivatives in products
like “wheat, cotton, rice, corn, oats,” as well as
“excluded commodities” like interest rates, certain
financial instruments, economic indices, risk metrics,
and events. 7 U.S.C. § 1a(9), (19)(1)—(iv). The CFTC
regulates event contracts as a type of deriv-
ative referencing an “excluded commodity.” See id.
§ la(47)A)G1), @Gv), (vi); see KalshiEX LLC v.
Commodity Futures Trading Comm’n, No. 23-3257
(JMC), 2024 WL 4164694, at *2-3 (D.D.C. Sept. 12,
2024). “Event contracts” are “agreements, contracts,
transactions, or swaps in excluded commodities.” 7
U.S.C. § 7a-2(e)(5)(C)(1). Events themselves constitute
“excluded commodities” under the CEA and are
defined as any “occurrence, extent of an occurrence,
or contingency” that is “beyond the control of the
parties to the relevant contract” and “associated
with” economic consequences. Id. § 1a(19)@iv).

36. In 2010, Congress amended the CEA to
address event contracts specifically. Congress provi-
ded that the CFTC “may”—but need not—conclude
that event contracts are “contrary to the public
interest” if they “involve” an “activity that is unlawful

”» <«

under any Federal or State law,” “terrorism,” “ass-
assination,” “war,” “gaming,” or “other similar acti-
vity determined by the Commission, by rule or
regulation, to be contrary to the public interest.” 7

U.S.C. § 7a-2(c)(5)(C)().
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C. After An Extensive Regulatory Process, The
CFTC Registered Kalshi As A Contract
Market That Operates Under Federal Law.

37. Kalshi is a regulated exchange and prediction
market where users can buy and sell event contracts.
In 2020, the CFTC unanimously certified Kalshi as a
designated contract market, affirming that its plat-
form complied with the CEA. Since then, Kalshi has
been fully regulated as a financial exchange under
federal law alongside entities like the Chicago
Mercantile Exchange and the Intercontinental
Exchange.

38. Kalshi specializes in event contract trading,
offering a secure and federally approved exchange
where individual, retail, and institutional partici-
pants can hedge their risks on event-based outcomes.

39. Kalshi offers many kinds of events contracts
related to an array of substantive areas like climate,
technology, health, crypto, popular culture, and
economics. For example, Kalshi’s platform currently
allows users to trade on whether India will meet its
2030 climate goals, or whether the market share for
electric vehicles will be above 50% in 2030. Kalshi
offers contracts on the outcomes of Supreme Court
decisions, congressional votes, weather events, tech-
nological benchmarks, markers of cultural influence,
and Federal Reserve interest rate decisions.

40. Among its menu of event contracts, Kalshi
offers sports-outcome contracts.

41. In accordance with 7 U.S.C. § 7a-2(¢)(1) and 17
C.F.R. §§ 40.2(a), Kalshi self-certified and began
listing sports-related contracts on its exchange on
January 24, 2025. Kalshi’s sports-related contracts
allow users to place positions on which teams will
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advance in certain rounds of the NCAA College
Basketball Championship or who will win the U.S.
Open Golf Championship. The CFTC has authority to
review and prohibit contracts involving gaming if it
concludes that they are “contrary to the public
interest,” 7 U.S.C. § 7a-2(c)(5)(C)(1), but the CFTC
declined to review Kalshi’s sports-related contracts.
Unless and until the CFTC takes action on Kalshi’s
sports-related contracts, they remain authorized
under federal law.

42. Several other federally regulated exchanges
began listing sports-related event contracts around
the same time period. In response, the CFTC
exercised its power to commence review of a
sports-related event contract offered by NADEX/
crypto.com—a designated contract market that the
CFTC certified under the name HedgeStreet in 2004.
The CFTC initiated its 90-day review period of the
sports-related contracts on January 14, 2025. The
Commission requested that NADEX/crypto.com
suspend its sports-related contracts during the
pendency of the review. But the CFTC never made a
similar request to Kalshi.

D. The New dJersey Division of Gaming
Enforcement Threatened Kalshi With Legal
Action With Regard To Its Sports-Related
Event Contracts.

43. On the afternoon of March 27, 2025, the New
Jersey Division of Gaming Enforcement (the “Div-
ision”) sent a cease and desist letter to Tarek
Mansour, Kalshi’s Chief Executive Officer. The
Division informed Kalshi that it had “accessed
[Kalshi’s] mobile application and website . . . and
[had] determined that [Kalshi] is listing unauthor-
ized sports wagers for individuals located within the
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State of New Jersey.” Exhibit 1, at 1. It claimed that
Kalshi’s conduct “constitutes a violation of the New
Jersey Sports Wagering Act.” Id. (citing N.J.S.A.
5:12A-11). The Division added that the state statute
“only permits licensed entities to offer sports
wagering to patrons located in New Jersey.” Id.

44. Additionally, the Division asserted that
“Kalshi is currently offering unauthorized sports
wagering to New Jersey residents on collegiate
sporting events occurring in New Jersey in violation
of the New Jersey Constitution.” Id. (citing N.dJ.
Const. Art. IV, § 7, T 2(D)).

45. The Division declared that its March 27, 2025
letter served “as official notice that Kalshi, by facili-
tating and/or accepting unauthorized sports wagering
from individuals within the State of New Jersey, is
engaging in activity that is unlawful under not only
New Jersey law, but New Jersey’s Constitution.” Id.
The Division further “demand[ed] that [Kalshi]
immediately cease and desist from offering any form
of sports wagering to New Jersey residents and void
any such wagers already placed.” Id. The Division
“reserve[d] the right to pursue any appropriate
sanctions if [Kalshi] failled] to take immediate
corrective action as demanded|.]” Id. at 2.

46. The Division instructed that Kalshi halt its
sports event-based contracts operation in New Jersey
by 11:59 PM on March 28, 2025, and that failure to
do so would “result in the Division taking further
enforcement actions, which may include any meas-
ures available under New Jersey law.” Id. at 2.

47. Several hours after receiving the Division’s
cease and desist letter, Kalshi’s counsel and rep-
resentatives of the Division discussed the Division’s
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concerns regarding Kalshi’s sports-based event
contracts in New Jersey, including contracts related
to upcoming collegiate basketball games. The
Division demanded that Kalshi unwind any existing
contracts relating to those games and cease offering
them in the state going forward. Kalshi agreed to
examine the feasibility of addressing the Division’s
concerns overnight but stressed that its offerings are
federally regulated financial products not subject to
state-by-state regulation.

48. Counsel for Kalshi and Division represent-
atives met again on the morning of March 28, 2025.
Kalshi relayed to the Division its conclusion that it
was infeasible for the platform to unwind existing
contracts related to the collegiate basketball games
occurring simultaneously with the Division’s request.
Moreover, Kalshi expressed its concern that if it
complied with the Division’s demands to deny New
Jersey users access to its platform, Kalshi risked
losing its registration as a designated contract
market with the CFTC. As Kalshi explained, it could
not disregard federal law regulating—and possessing
exclusive jurisdiction over—the derivatives contracts
on its exchange.

49. Still hoping to find a mutually agreeable
solution, however, Kalshi’s counsel undertook to
determine whether Kalshi could accommodate any of
the Division’s concerns.

50. Kalshi’s counsel and the Division represent-
atives met again that afternoon in an attempt to
reach a mutually agreeable solution.

51. That evening, however, Kalshi and the New
Jersey authorities were unable to reach an agre-
ement regarding the authorities’ cease and desist
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letter. With the resulting prospect of liability to
which Kalshi was subject without relief, Kalshi filed
this complaint the next day.

REQUISITES FOR RELIEF

52. As a result of Defendants’ threatened conduct
described above, there is an imminent likelihood that
Defendants’ forthcoming actions will violate the
Supremacy Clause of the U.S. Constitution and
subject Kalshi and its customers to irreparable harm.

53. An actual and substantial controversy exists
between Plaintiff and Defendants as to their
respective legal rights and duties. Defendants’
conduct alleged herein will result in irreparable
injury to Plaintiffs, including but not limited to
criminal liability, economic hardship, and impair-
ment of existing contractual relationships.

54. Plaintiff has no plain, speedy, or adequate
remedy at law to address the wrongs described
herein. Plaintiffs therefore seek declaratory and
injunctive relief restraining Defendants from en-
forcing New Jersey law that interferes with the
operation and function of Plaintiff’s futures market
described herein.

COUNTI

(Supremacy Clause—Preemption
By Commodity Exchange Act)

55. Plaintiff incorporates all prior paragraphs by
reference.

56. The Supremacy Clause, Article VI, Section 2,
of the U.S. Constitution provides:

This Constitution, and the Laws of the
United States which shall be made in
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Pursuance thereof; and all Treaties made, or
which shall be made, under the Authority of
the United States, shall be the supreme Law
of the Land; and the Judges in every State
shall be bound thereby, any Thing in the
Constitution of Laws of any State to the
Contrary notwithstanding.

57. The Supremacy Clause mandates that federal
law preempt state law in any field over which
Congress has expressly or impliedly reserved ex-
clusive authority to the federal government, or where
state law conflicts or interferes with federal law.

58. Congress explicitly gave the CFTC the
“exclusive jurisdiction” to regulate futures trading on
approved exchanges. 7 U.S.C. § 2(a)(1)(A). Without a
unified approach to futures regulation, Congress
feared that fragmented and uncoordinated state
regulation would lead to “total chaos.” Senate
Hearings, 93d Cong., 2d Sess. 685 (1974) (statement
of Sen. Clark). Having analyzed the text, purpose,
and history of the CEA, courts nationwide have
agreed that Congress intended to preempt state law
in futures trading on CFTC-regulated exchanges. See,
e.g8., Am. Agric. Movement, 977 F.2d at 1156; Jones v.
B.C. Christopher & Co., 466 F.Supp. 213, 220 (D.
Kan. 1979); Hofmayer v. Dean Witter & Co., 459
F.Supp. 733, 737 (N.D. Cal. 1978).

59. In threatening to enforce N.J.S.A. 5:12A-11
and N.J. Const. Art. IV, § 7, I 2(D) against Kalshi,
Defendants are impermissibly intruding on the
CFTC’s exclusive authority to regulate futures trad-
ing on CFTC-regulated exchanges. Indeed, federal
law authorizes the CFTC to “determine” whether
event contracts involving “gaming” should be
restricted as “against the public interest,” 7 U.S.C.
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§ 7a-2(c)(5)(C)(i)—authority that is completely inc-
ompatible with parallel state regulation of the same
subject matter. Because federal law occupies the
entire field of regulating futures trading on regulated
markets, the threatened actions are field-preempted
under the Supremacy Clause.

60. New Jersey authorities likewise threatened to
deploy New Jersey law in a manner that conflicts
with federal law and policy. Defendants seek to ban
event contracts that federal law and the CFTC have
authorized, which would plainly frustrate the CFTC’s
exclusive authority to regulate its designated
exchanges. For that reason, the threatened actions
are conflict-preempted under the Supremacy Clause.

61. Defendants may therefore not enforce New
Jersey’s gambling laws against Kalshi because Kalshi
is a federally regulated exchange that operates under
the exclusive oversight of the CFTC and its enabling
statute, the CEA, 7 U.S.C. §§ 1 et seq.

PRAYER FOR RELIEF

WHERFORE, Plaintiff Kalshi requests that
judgment be entered in its favor and against
Defendants as follows:

1. Enter a judgment declaring that N.J.S.A.
5:12A-11, N.J. Const. Art. IV, § 7, { 2(D), and any
other New Jersey law that is used in a manner to
effectively regulate Plaintiff's designated futures
market violates the Supremacy Clause of the United
States Constitution as applied to Plaintiff, and a
declaratory judgment under 28 U.S.C. §§ 2201-2202
saying the same;

2. Enter both a preliminary and permanent inju-
nction prohibiting Defendants, their officers, agents,
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servants, employees, and all persons in active concert
or participation with them who receive actual notice
of the injunction, from enforcing that N.J.S.A. 5:12A-
11, N.J. Const. Art. IV, § 7,  2(D), and any other
New Jersey law that attempts to effectively regulate
Plaintiff’s futures market, against Plaintiff;

3. Any other relief within this Court’s discretion
that it deems just and proper.

Dated this 29th day of March, 2025.
[s/ Gurbir S. Grewal

Gurbir S. Grewal

Milbank LLP

55 Hudson Yards

New York, New York 10001
Telephone: 212-530-5775
Facsimile: 212-530-5775

Neal Kumar Katyal (pro hac vice pending)
Joshua B. Sterling (pro hac vice pending)
William E. Havemann (pro hac vice pending)
Milbank LLP

1850 K Street, Suite 1100

Washington D.C. 20006

Telephone: 202-835-7505

Facsimile: 213-629-5063

Mackenzie Austin (pro hac vice pending)
Milbank LLP

2029 Century Park East, 33rd Floor

Los Angeles, California 90067
Telephone: 424-386-4000

Facsimile: 213-629-5063

ATTORNEYS FOR PLAINTIFF
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VERIFICATION
I, Xavier Sottile, Head of Markets at KalshiEx
LLC, hereby declare under penalty of perjury that

the following statements made by me are true and
correct.

1. T am the Head of Markets of Plaintiff, KalshiEx,
LLC, in this matter.

2. I have reviewed the Verified Complaint.

3. I know or believe that all the factual allegations
of which I have personal knowledge are true.

4. I believe that all the factual allegations of which
I do not have personal knowledge are true based
on information and belief, documents, or both.

/s/ Xavier Sottile
Xavier Sottile

Dated: March 28, 2025
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